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CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  398 

[Regulation  PS-87;  Enactment  of  Part; 
Docket  34650] 

Guidelines  for  Individual 
Determinations  of  Essential  Air 
Transportation 

Adopted  by  the  Civil  Aeronautics  Board  at 
its  office  in  Washington,  D.C.,  August  31. 

1979. 

agency:  Civil  Aeronautics  Board. 
action:  Final  rule.  _ 

summary:  The  CAB  adopts  guidelines 
for  determining  the  essential  air  service 
of  small  communities  under  its  Small 
Community  Air  Service  Program.  Under 
this  program,  the  CAB  is  directed  to 
determine  what  is  essential  air 
transportation  for  eligible  points  and  to 
guarantee  that  this  level  of  service  is 
provided,  with  Federal  subsidy  where 
needed. 

DATES:  Effective:  September  7, 1979. 
Adopted:  August  31. 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  V.  Murphy.  Jr..  Chief.  Essential 
Air  Services  Division.  Bureau  of 
Domestic  Aviation.  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue.  N.W., 
Washington.  D.C.  20428.  (202)  673-5408. 
SUPPLEMENTARY  INFORMATION:  On  May 
3. 1979,  we  issued  PSDR-59  (44  FR  27438. 
May  10. 1979).  in  which  we  proposed  to 
establish  a  new  Part  398  Guidelines  for 
Individual  Determinations  of  Essential 
Air  Transportation.  We  indicated  that 
these  guidelines,  once  adopted,  would 
be  used  as  a  framework  for  our  analysis 
of  the  essential  air  transportation  needs 
of  individual  communities  under  the 
new  section  419  program.  “Small 
Community  Air  Service.”  As  we 
explained  in  PSDR-59.  section  419 
requires  us  to  make  essential  air  service 
determinations  within  a  prescribed 
period  for  each  eligible  point  that  is 
served  by  one  or  more  certificated  air 
carriers.  By  October  24. 1979.  we  must 
determine  the  essential  air 
transportation  level  for  approximately 
555  eligible  points.  We  requested  that 
comments  on  the  proposed  guidelines  be 
filed  by  June  25. 1979. 

We  have  received  numerous 
comments  on  our  proposed  guidelines 
from  communities.  States.  certiHcated 
carriers,  commuter  airlines, 
associations,  regional  commissions, 
government  agencies,  and  private 
parties.'  These  comments  addressed 


'  Although  PSDR-S9.  which  addresses  the  policy 
aspects  of  essential  air  service  determinations,  was 
issued  in  Docket  34650.  some  parties  Hied  their 


virtually  every  aspect  of  our  proposal, 
offering  a  wide  variety  of  opinions  and 
raising  some  issues  that  were  not 
addressed  in  our  original  proposal. 

To  address  all  of  the  issues  on  which 
there  were  comments  in  an  orderly 
manner,  we  will  discuss  them  by 
category.  We  will  first  consider  the 
issues  related  to  the  general  overview  of 
the  section  419  program.  Next,  we  will 
examine  the  specific  guideline  areas  for 
points  outside  Alaska  as  we  proposed  in 
PSDR-59 — ^hubs.  airports,  equipmenL 
frequency  of  flights,  capacity,  time  of 
flights,  and  number  of  stops — and  then 
the  guidelines  for  Alaska  points.  Finally, 
we  will  address  the  other  issues  such  as 
cargo  and  hyphenated  points  discussed 
in  the  supplementary  information  of 
PSDR-59  and  the  new  issues  raised  by 
the  commenters. 

One  of  the  fundamental  questions 
posed  by  several  conunenters  is,  “What 
is  the  definition  of  essential  air 
transportation?"  Essential  air 
transportation  is  defined  in  section 
419(f)  of  the  Act  as  scheduled  air 
transportation  of  persons  to  a  point 
provided  under  such  criteria  as  the 
Board  determines  satisfies  the  needs  of 
the  community  concerned  for  air 
transportation  to  one  or  more 
communities  of  interest  and  insures 
access  to  the  Nation’s  air  transportation 
system,  at  rates,  fares,  and  charges 
which  are  not  unjust,  unreasonable, 
unjustly  discriminatory,  unduly 
preferential,  or  unduly  prejudicial. 

Given  this  definition,  several 
commenters  argued  that  the  Board 
should  not  be  establishing  “guidelines” 
as  a  form  of  policy  statement  but  should 
be  establishing  “criteria”  against  which 
individual  community  data  and 
circumstances  could  be  examined  and 
determinations  of  essential  air  service 
could  be  made.  We  believe  this  is 
primarily  a  semantic  argiiment.  In  our 
discussion  in  PSDR-59  and  our 
reexamination  of  our  proposed 
guidelines  in  this  document  we  indicate 
the  factors  to  be  considered  and 
evaluated  to  determine  the  essential  air 
transportation  level,  in  terms  of  hubs 
that  will  be  designated,  the  level  and 
fi'equencies  that  will  be  required,  and 
the  number  of  stops  that  will  be 
permitted.  If,  on  the  other  hand,  the 
dispute  is  not  primarily  semantic  and 
these  commenters  believe  that  “criteria" 
or  “guidelines”  should  be  more  specific, 
spelling  out  more  precisely  the  level  of 


views  on  PSDR-59  in  Dockef 35464,  which  concerns 
the  proposed  procedural  rules,  PDR-66,  for  making 
essential  air  service  determinations.  We  have 
therefore  considered  all  comments  about  our 
proposed  guidelines  Sled  in  both  Dockets  34650  and 
35464.  A  list  of  those  Rling  comments  is  provided  in 
Appendix  A. 


service  we  will  require  under  all 
different  circiunstances  and  how  we  will 
assess  and  weigh  the  various  factors  for 
each  community,  we  do  not  agree.  This 
approach  would  not  lend  itself  to  a 
careful  examination  of  the  individual 
needs  and  the  unique  circumstances  of  a 
commimity.  For  practical  purposes, 
criteria  that  are  too  specific  would  come 
close  to  being  the  “national  standards” 
that  so  many  communities  indicated  we 
should  not  adopt. 

Several  commenters  indicated  that 
our  general  guidelines  appear  to  be 
national  standards  and  argued  that  we 
should  not  adopt  such  standards 
because  each  community  has  its  own 
needs  and  these  needs  will  not  be 
considered  with  en  masse 
determinations.  Other  parties  indicated, 
however,  that  our  proposed  guidelines 
are  generally  reasonable  and  address 
the  important  factors  that  should  be 
considered  in  essential  air  service 
determinations,  and  supported  our 
approach  as  long  as  the  guidelines  are 
not  inflexible  standards.  In  practice,  we 
intend  to  use  our  guidelines  as  a 
framework  for  individual 
determinations,  not  as  an  ironclad 
formula.  We  assure  each  community 
that  its  air  service  needs  will  be 
individually  analyzed  and  considered 
when  we  make  our  determination,  and 
when  circumstances  indicate  that 
divergence  from  the  guidelines  is 
required,  we  intend  to  be  flexible.  As  an 
indication  of  this  flexibility,  we  would 
cite  several  recent  interim 
determinations.  For  Presque  Isle,  Maine, 
our  determination  guarantees  80  seats 
each  way  and  requires  service  with 
medium  size  CV-600  or  FH-227  aircraft 
to  Boston,  overflying  two  closer  hubs 
(Order  79-7-198,  July  30. 1979).  At  North 
Bend/Coos  Bay,  Oregon,  we  required 
service  to  two  hubs  including  direct 
service  to  Portland,  although  the 
!  Portland  service  could  have  been 
provided  via  connecting  serv  ices  at  a 
closer  hub,  Eugene  (Order  79-6-215, 
June  29, 1979).  At  Jamestown,  North 
Dakota,  we  specified  service  to 
Minneapolis/St.  Paul,  overflying  Fargo, 
a  closer  hub,  because  of  the  better 
connecting  service  available  (Order  79- 
2-45,  February  7, 1979).  Although 
determinations  for  several  communities 
may  be  adopted  in  the  same  order  (we 
are  considering  issuing  orders  by 
States),  each  point  will  be  analyzed  and 
addressed  separately. 

One  of  the  most  important  general 
issues  discussed  in  the  comments  was 
the  extent  to  which  there  should  be 
government  intervention  in  the  national 
air  transportation  system  under  the 
section  419  program.  It  was  noted  that 
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Congress  intended  that  convenient  and 
comprehensive  air  service  should  be 
maintained  at  all  eligible  points  and  that 
the  government  should  intervene  to 
ensure  this  service  when  necessary.  We 
agree  with  this  position,  and  we  will  act 
to  carry  out  these  directives.  But  we 
must  keep  in  mind  the  general  principles 
underlying  the  entire  Airline 
Deregulation  Act.  Congress  clearly 
intended  that  wherever  possible  the  air 
transportation  system  should  rely  on 
market  forces  rather  than  government 
regulation.  The  section  419  program 
addresses  a  major  area  of  the  air 
transportation  system  where  Congress 
recognized  a  need  for  government 
involvement,  at  points  that  cannot  rely 
on  the  marketplace  to  meet  their  needs, 
and  directed  the  Board  to  ensure 
essential  air  transportation  at  these 
communities. 

Several  commenters  indicated  that  the 
Board  should  guarantee  each  community 
its  existing  level  and  patterns  of  service, 
including  service  with  jet  aircraft  where 
it  is  currently  being  provided.  There  is 
concern  that  service  changes  could 
cause  serious  economic  problems  for  the 
communities.  Further,  many  comments 
point  out  that  although  Congress 
speciHed  a  minimum  level  for  essential 
air  service  it  did  not  specify  a  limit  on 
the  level  that  the  Board  should 
guarantee.  We  are  sympathetic  to  these 
concerns,  but  it  is  clear  that  Congress 
did  not  intend  the  air  transportation 
system  to  be  frozen  in  its  current  form. 
The  main  policy  determination 
underlying  the  Airline  Deregulation  Act 
is  that  the  public  will  benefit  from 
allowing  carriers  to  alter  their 
operations  in  response  to  market 
demand.  Section  419  was  included  as  an 
exception  to  the  rule  in  recognition  that 
reliance  on  market  forces  may  not 
always  be  practicable  for  smaller 
communities  and  to  ensure  that  such 
communities  retain  essential  air  service. 
In  line  with  this,  essential  air  service 
does  not  mean  all  the  air  service  a 
community  wants.  Instead,  essential  air 
service  is  the  level  of  service  that  the 
government  should  guarantee  to  ensure 
a  community  that  it  will  have  access  to 
its  communities  of  interest  and  to  the 
national  air  system.  Secondly,  as  the 
statutory  designation  “Small  Community 
Air  Service”  suggests,  the  intent  of 
Congress  in  establishing  this  program 
was  to  ensure  service  at  the  small  points 
that  potentially  may  not  be  able  to 
support  service  economically  in  a  totally 
deregulated  environment.  Finally, 
regarding  the  absence  of  a  statutory 
ceiling,  we  note  that  Congress  was  silent 
on  this  issue,  apparently  leaving  this 
aspect  to  our  judgment.  Section  419 


provides  for  the  Board  to  develop  a 
program  for  subsidized  essential  air 
service.  A  maximum  capacity  to  be 
subsidized  is  an  expectable  element  of 
such  a  program.  To  guarantee  service 
above  a  certain  level  would  undermine 
the  overall  intent  of  the  Airline 
Deregulation  Act  by  limiting  the 
flexibility  of  the  airline  network  to 
respond  to  consumer  needs  and,  more 
importantly,  would  not  result  in 
responsive  service  by  willing  carriers. 
We  believe  that  the  marketplace  will  be 
able  to  function  where  there  is  demand 
for  service  above  a  threshold  self- 
sufficiency  level  that  meets  essential  air 
service  needs  and  that  for  us  to  regulate 
air  transportation  above  this  level  is 
unwarranted  and  potentially  harmful. 

However,  some  medium-sized 
communities  such  as  Asheville,  N.C., 
Lynchburg,  Va.,  and  Columbus,  Ga. 
Doubt  that  their  air  transportation  needs 
will  be  accommodated  under  this 
approach.  Such  communities  are 
concerned  about  transitional  problems 
and  the  inability  of  the  marketplace  to 
meet  their  short  term  needs  because  of 
the  shortage  of  equipment  and  the 
suddenness  of  deregulation.  They  claim 
that  Congress  contemplated  a  gradual 
and  phased  transition  and  believe  that  a 
guarantee  of  only  120  seats  will  force 
them  to  cope  with  potentially  severe 
service  reductions  immediately.  One 
suggestion  to  overcome  any  transitional 
problem  is  to  require  essential  air 
service  at  an  initially  high,  but  annually 
reduced,  amount  to  allow  aircraft  and 
operators  to  become  available  to  meet 
the  demand  for  service. 

Regarding  the  equipment  shortage, 
experience  so  far  indicates  that 
commuter  airlines  have  been  able  to 
obtain  additional  and  larger  aircraft  to 
serve  markets  where  certificated 
carriers  have  chosen  to  discontinue 
operations.  We  note  that  several  of 
these  carriers  are  purchasing  larger 
aircraft  in  the  50-seat  range  to  serve  the 
denser,  short-haul  markets  being  left  by 
certificated  carriers.  As  more  aircraft 
are  produced — and  we  are  encouraged 
by  the  high  production  schedules  and 
the  estimated  increase  in  available 
aircraft  over  the  next  year — we  expect 
any  problems  that  might  arise  because 
of  equipment  shortages  to  decline. 

Nevertheless,  it  is  possible  that  during 
a  transition  period  the  marketplace  may 
not  be  able  to  respond  immediately  to 
significant  reductions  of  service  at  some 
points  even  though  the  point  enplanes 
more  than  40  passengers  each  day.  We 
have  been  extremely  concerned  about 
such  problems  and  have  examined  the 
possibility  of  establishing  higher  initial 
levels  of  essential  air  service  when 


traffic  warrants,  with  a  preplanned 
phasing  down  of  the  level  of  service  to  a 
ceiling  level  based  on  self-sufficiency,  in 
order  to  ease  the  transition.  After  much 
consideration,  we  have  decided  against 
such  an  approach.  First,  almost  half  of 
the  nearly  300  points  in  the  lower  48 
states  requiring  a  determination  enplane 
40  or  fewer  passengers  per  day  and  are 
already  completely  covered  by  our 
guidelines.  Approximately  80  of  the 
remaining  points  enplane  more  than  100 
passengers  per  day,  a  level  that  should 
be  sufficient  to  allow  us  to  rely  on  the 
marketplace  and  which  would  require 
service  well  above  any  essential  amount 
that  could  be  guaranteed  under  any 
circumstances  without  interfering  with 
the  flexibility  of  the  airline  network  and 
incurring  disproportionately  large 
economic  costs.  More  indicative  of  the 
extent  of  the  potential  transitional 
problem  for  these  larger  communities, 
however,  is  the  number  of  suspension 
notices  we  have  received  since  passage 
of  the  Act  that  involve  a  major  reduction 
in  the  available  service  at  points 
enplaning  more  than  our  proposed 
ceiling  of  40  passengers,  where  there  is 
not  substantial  alternative  capacity 
already  available  or  where  there  is  no 
carrier  immediately  available  to 
commence  replacement  service.  For  the 
notices  filed  so  far  involving  133  points, 
only  about  five  could  possibly  be 
regarded  in  this  category. 

Moreover,  a  phased  transition  would 
have  several  undesirable  aspects.  It 
would  limit  the  flexibility  of  the  airlines 
during  the  transition  period  and  make  it 
more  difficult  for  carriers  to  respond  to 
consumer  needs.  To  require  an 
incumbent  carrier  to  continue  service  at 
one  community  during  this  period  has 
the  effect  of  denying  that  carrier’s 
service  to  another  community.  Also, 
holding  unwilling  carriers  at  eligible 
points  may  be  detrimental  to  the  eligible 
point  itself  during  its  transitional  period. 
A  replacement  carrier  may  find  it 
difficult  to  establish  itself  at  a  point  that 
is  still  being  served  by  a  better  known, 
although  unwilling,  airline.  Any  overlap 
of  the  old  and  the  new  carriers’  services 
may  therefore  be  detrimental  to  the 
community’s  long-run  interest  in 
developing  air  service. 

Commenters  have  also  raised  an  issue 
related  to  the  transition  problem  of 
whether  a  new  carrier  willing  to  replace 
the  incumbent  carrier’s  service  at  a 
point  can  be  relied  upon  to  provide 
continuous  service  at  the  higher  levels 
required  by  the  marketplace.  If  it  is 
doubtful  that  the  replacement  carrier 
will  provide  the  essential  service,  the 
Board  can  forbid  suspension  by  the 
incumbent  carrier.  However,  when  the 
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replacement  carrier’s  reliability  is 
established  and  it  is  able  to  provide  the 
essential  air  service  at  the  eligible  point, 
it  is  best  to  allow  the  unwilling 
incumbent  carrier  to  depart  and  thereby 
enable  the  new  carrier  to  develop  its 
operations  without  having  to  compete 
with  a  carrier  desiring  to  operate 
elsewhere.  As  the  incumbent  carrier 
leaves,  the  new  carrier  can  begin 
increasing  its  available  capacity  and 
moving  to  larger  aircraft  if  the  traffic 
levels  and  operating  conditions  at  the 
point  justify  it.  Therefore,  we  have 
decided  that  the  potential  benefits  of  a 
phased  reduction  in  maximum 
guaranteed  service  do  not  justify  our 
implementing  such  a  plan  for  all 
essential  air  service  determinations. 

Nonetheless,  we  are  acutely  aware 
that  during  a  transition  period  there  may 
be  individual  cases  where  the 
marketplace  may  not  be  able  to  respond 
quickly  to  the  reduction  or  elimination 
of  significant  levels  of  service  by  an 
incumbent  carrier  even  though  the 
point’s  traffic  levels  are  substantially 
above  the  threshold  level  of  self- 
sufficiency  where  the  marketplace 
should  normally  be  able  to  meet  the 
point’s  needs.  We  expect  that  there  will 
be  relatively  few  cases  of  this  type,  but 
we  recognize  a  responsibility  to  address 
these  transition  problems  when  they  do 
occur.  We  note  that  prior  to  passage  of 
the  Airline  Deregulation  Act  certificated 
carriers  were  able  to  reduce  service  in 
markets  at  their  discretion  as  long  as 
they  were  fulfilling  their  minimal 
certificate  obligations.  Under  section 
419,  we  now  have  a  mechanism  to 
consider  the  impact  of  such  service 
reductions  on  the  essential  air  service 
needs  of  communities  and  we  are 
prepared,  therefore,  to  examine  these 
cases  on  an  ad  hoc  basis,  and  when 
necessary,  we  will  take  steps  to 
alleviate  transitional  problems. 

More  specifically,  when  an  incumbent 
carrier  proposes  a  substantial  reduction 
or  the  elimination  of  service  at  a  point 
where  traffic  levels  are  above  our 
ceiling  and  a  significant  portion  of  the 
point’s  traffic  would  be  temporarily 
totally  unaccommodated  by  the 
alternative  service  that  will  be 
available,  we  will  consider  making  a 
finding  of  a  major  transitional  problem 
and  issuing  a  transitional  essential  air 
service  determination.  This 
determination  would  establish  a 
temporary  higher  level  of  essential  air 
transportation  than  would  be 
established  under  our  guidelines,  and 
we  would  require  that  that  level  of 
service  be  provided  at  the  point.  On  the 
basis  of  this  determination,  we  would  be 
authorized  to  prohibit  the  incumbent 


carrier  from  terminating  or  reducing 
service  until  alternative  replacement 
service  is  being  provided  that  meets  this 
higher  essential  air  service  level.  We 
believe  this  approach  will  provide  the 
necessary  time  to  alleviate  any  short¬ 
term  transitional  problems  and  will 
protect  the  communities  from  the 
possibility  of  sudden  and  major 
disruptions  in  air  service.  Since  the 
point  should  ultimately  rely  on  the 
marketplace  to  meet  its  needs,  however, 
and  our  concern  here  is  to  overcome 
short-term  transitional  problems,  we 
will  only  guarantee  this  higher  level  of 
service  for  a  temporary  clearly  limited 
period.  During  this  time  we  will  work 
together  with  the  community,  the 
incumbent  carrier  and  the  replacement 
carriers  to  effectuate  a  smooth  and 
coordinated  transfer  of  service.  After 
this  period,  the  point’s  essential  service 
level  will  revert  to  the  level  determined 
to  be  essential  under  our  guLdelines, 
including  the  sixty-seat  maximum  level 
of  guaranteed  service. 

The  actual  steps  we  will  take  and  the 
level  of  service  that  we  will  define  for 
transitional  essential  air  service 
determinations  will  depend  upon  the 
individual  circumstances  of  the  case 
examined  on  an  ad  hoc  basis.  We  may 
establish  a  planned,  phased  transfer  of 
operations  from  one  carrier  to  the  other 
in  designated  stages.  We  are  unable  to 
outline  in  specific  detail  the  types  of 
actions  that  we  may  take  in  each  case, 
since  we  do  not  know  what  cities  may 
have  to  be  addressed  or  what  unique 
circumstances  may  be  present.  Our 
purpose  here  is  to  underscore  our 
commitment  to  deal  with  these  problems 
on  an  individual  basis. 

In  dealing  with  this  problem  of 
transition,  we  have  also  considered  the 
issue  of  how  communities  and  the  Board 
will  receive  sufficient  advanced 
notification  when  a  carrier  plans  to 
reduce  service  significantly  at  a  point. 
We  already  receive  notice  when  a 
certificated  carrier  plans  to  suspend  all 
service  at  a  point  or  the  last  nonstop  or 
single-plane  service  in  a  market.  In  most 
cases,  this  requirement  will  provide  us 
with  the  necessary  notice  of  major 
eliminations  of  service.  In  those  cases 
where  the  incumbent  carrier  could 
reduce  service  in  a  market  without  being 
required  to  file  a  notice,  where  the 
carrier  would  be  reducing  the  number  of 
frequencies  in  a  market  without 
eliminating  the  last  nonstop  or  single¬ 
plane  service,  we  expect  that  the 
community  will  have  advance 
notification  of  the  carrier’s  plans  as  a 
result  of  schedule  changes  published  in 
the  Official  Airline  Guide  and  filed  with 
the  Board.  We  have  also  advised  all 


certificated  carriers  by  letter  that  if  they 
are  proposing  major  reductions  in 
service  at  a  point  that  it  is  in  their  best 
interest  and  the  public  interest  for  them 
to  apprise  the  community  and  the  Board 
of  their  plans  as  soon  as  possible.  If  a 
community  believes  a  carrier’s  proposed 
reduction  in  service  would  significantly 
affect  its  air  service,  it  may  petition  us 
to  prohibit  the  reduction  and  we  will  act 
on  that  request. 

The  issue  of  whether  the  Board  can 
meet  its  statutory  deadline  to  make  555 
determinations  by  October  24, 1979,  was 
also  addressed.  It  was  suggested  that 
the  Board  ask  Congress  for  an  extension 
of  the  date  until  January  1980  in  order  to 
enable  the  Board  to  give  adequate  and 
proper  consideration  to  this  endeavor. 
We  are  not  in  favor  of  seeking  an 
extension  for  this  task,  however.  We 
believe  it  is  very  important  that  these 
determinations  be  made  as  soon  as 
possible  to  establish  a  comprehensive 
essential  air  service  program  and  to 
make  known  to  the  public  and  the 
opierating  carriers  exactly  what  level  of 
service  we  will  ensure  and  be  willing  to 
subsidize,  if  necessary.  We  will  make 
every  effort  to  accomplish  our  task 
within  the  statutory  deadline.  We  would 
point  out,  though,  that  our  ability  to 
meet  this  deadline  depends  heavily 
upon  communities’  providing  us  with 
timely  responses  to  the  questionnaire 
we  distributed. 

Several  communities  cited  the 
importance  of  community  input,  both  in 
determining  essential  air  service  and  for 
the  selection  of  a  carrier  to  provide  the 
service.  We  too  recognize  the  important 
role  of  the  communities  and  states  in 
this  regard.  In  developing  this  program, 
we  have  given  serious  consideration  to 
comments  from  communities,  both  as 
presented  at  the  regional  meetings  and 
in  written  pleadings.  We  are  encouraged 
by  the  cooperation  we  have  had  and  we 
hope  and  expect  it  will  continue.  Our 
questionnaire  gives  communities  an 
opportunity  to  present  factual  data  and 
information  as  well  as  their  views  and 
opinions  on  the  specific  essential  air 
service  requirements.  Also,  the  appeal 
procedures  that  we  are  adopting 
simultaneously  are  designed  with  major 
emphasis  on  ensuring  sufficient 
participation  by  the  communities  in  our 
decisionmaking  process. 

Hubs 

Under  the  proposed  guidelines,  we 
indicated  that  the  policy  of  the  Board 
would  be  to  require  service  to  only  one 
hub  as  a  general  rule,  but  that  under 
certain  circumstances  where  there  are 
commercial,  geographic,  and  political 
ties  in  two  directions  and  sufticient 
traffic  to  support  service  patterns  to  two 


Federal  Register  /  Vol.  44.  No.  175  /  Friday.  September  7,  1979  /  Rules  and  Regulations  52649 


hubs  we  would  consider  defining 
essential  air  transportation  to  two  hubs. 
We  also  stated  that  in  no  case  would  we 
require  essential  air  service  to  more 
than  two  hubs. 

Numerous  comments  were  received 
about  the  number  of  hubs  to  be 
designated.  The  overwhelming  majority 
indicated  opposition  to  the  general  one- 
hub  limit,  claiming  that  the  intent  in 
section  419  of  the  Act  is  to  assure  air 
transportation  to  meet  the  eligible 
point’s  needs  for  service  to  one  or  more 
communities  of  interest.  Several 
commenters  noted  that  service  to  two 
hubs  is  necessary  where  there  are  traffic 
flows  in  two  directions,  and  with  only  a 
single  connecting  hub  travelers  would 
have  to  backhaul  to  their  final 
destination.  They  contend  that  when 
there  is  sufficient  traffic  to  warrant 
designating  two  hubs  the  Board  should 
do  so.  One  party  opposed  designating 
two  hubs,  noting  that  it  would  result  in 
splitting  the  eligible  point’s  traffic 
between  the  two  hubs  and  would 
decrease  the  viability  and  the  public 
benefit  of  the  service.  The  U.S. 
Department  of  Transportation  (DOT) 
favored  our  proposal  of  designating  one 
hub  generally  and  never  more  than  two. 
On  the  issue  of  designating  more  than 
two  hubs,  a  few  commenters  claimed 
that  there  is  no  statutory  justification  for 
limiting  the  number  of  hubs  and  that  the 
Board  should  designate  as  many  hubs  as 
the  point’s  traffic  can  support. 

A  substantial  number  of  comments 
also  addressed  the  issue  of  the  size  of 
hubs  that  the  Board  should  designate. 
Several  communities  and  States  noted 
that  only  hubs  being  served  by  several 
carriers  and  having  adequate  connecting 
services  to  several  major  cities  should 
be  designated.  They  claim  that  service 
to  small  hubs  does  not  generally  meet 
the  essential  air  service  needs  of 
communities  and  that  the  Board  should 
not  designate  such  hubs  unless  the 
Board  has  made  an  examination  of 
available  service  patterns  and 
determined  that  access  to  the  national 
air  transportation  system  would  be 
guaranteed. 

Finally,  the  commenters  indicated 
concern  about  the  criteria  the  Board 
would  use  in  selecting  hubs  for  essential 
air  service.  Many  opposed  the 
designation  of  the  nearest  hub, 
indicating  that  requiring  essential  air 
service  in  short-haul  markets  will  result 
in  inefHcient  and  low-revenue  service 
that  is  not  conducive  to  developing  the 
level  of  traffic  or  economically  viable 
service.  Other  commenters  argued  that 
essential  air  transportation  should  be 
required  to  historic  communities  of 
interest,  that  the  Board  should  consider 


designating  more  distant  hubs  where 
substantially  better  service  is  available, 
and  that  the  Board  should  allow  the 
conununity  to  select  between  hubs 
where  traffic  is  evenly  divided. 

In  designating  a  hub  or  hubs  to  be 
served,  our  objective  is  to  ensure 
convenient  and  reasonable  access  for  an 
eligible  point  to  its  major  destinations, 
either  with  direct  service  or  convenient 
connecting  opportunities,  and  to  the 
national  air  transportation  system  in 
general.  We  indicated  in  our  proposed 
guidelines  our  belief  that  this  could  in 
most  cases  be  accomplished  by 
designating  only  one  hub.  Although  we 
did  recognize  circumstances  where  two 
hubs  would  be  required  to  meet  this 
objective,  the  unequivocal  language  in 
our  proposal  indicating  an  inclination  to 
only  one  hub  apparently  led 
communities  and  States  to  be  concerned 
that  we  will  always  designate  only  one 
hub,  and  that  that  hub  would  always  be 
the  closest  one,  regardless  of  size  and 
convenience.  We  want  to  assure  the 
communities  and  States  that  this  will 
not  be  the  case.  We  will  designate  just 
one  hub  for  some  eligible  points,  but 
only  if  that  hub  satisfies  the 
community’s  needs  for  convenient  and 
adequate  access  to  the  national  air 
system.  In  making  this  determination  on 
whether  a  hub  affords  good  access,  we 
will  consider  such  factors  as  the  number 
of  carriers  serving  the  hub,  the  total 
level  of  operations  available  at  the  hub 
in  terms  of  the  number  of  departures 
and  destinations  of  flights,  and  the 
historic  traffic  patterns.  If  a  more  distant 
or  larger  hub  or  a  second  hub  is  required 
to  meet  the  point’s  essential  service 
requirements,  we  will  not  hesitate  to 
make  such  a  designation.  In  deciding  if  a 
second  hub  is  required,  we  will  examine 
the  traffic  flows  and  location  of  primary 
destinations  of  the  eligible  point’s 
traffic.  If  a  substantial  share  of  the 
traffic  is  in  a  market  that  cannot  be 
served  conveniently  by  connecting 
service  through  the  one  hub  because  of 
substantial  backhaul  or  circuity  for 
example,  we  will  examine  alternative 
hubs  to  be  designated  in  addition  to  the 
primary  hub. 

We  would  cite  our  decisions  on 
interim  essential  air  service 
determinations  at  several  points  as 
evidence  of  our  approach  on  the  number 
and  designation  of  hubs.  For  Jamestown, 
North  Dakota,  we  required  service  to 
two  hubs,  one  to  the  east  and  one  to  the 
west,  because  substantial  shares  of  the 
traffic  move  in  each  direction.  We  also 
designated  Minneapolis/St.  Paul  for  the 
hub  to  the  east,  overflying  Fargo 
because  of  that  point’s  limited  service 
opportunities  and  the  significantly 


higher  level  of  service  at  Minneapolis/ 

St.  Paul.  Similarly,  for  Presque  Isle, 

Maine,  we  required  service  to  Boston 
based  on  historic  service  patterns  and 
traffic  flows,  overflying  Bangor  and 
Portland.  We  will  be  examining  these 
issues  closely  on  an  individual  case 
basis.  We  have  modified  Sec.  398.2  on 
hubs  in  an  effort  to  indicate  a  more 
flexible  approach  to  designating  hubs  in 
line  with  our  discussion  here.  Finally, 
we  would  point  out  that  the  hub  or  hubs 
that  we  designate  is  the  destination  or 
destinations  that  we  would  guarantee 
service  to  if  we  were  required  to  seek  a 
carrier  to  provide  service  at  a  point.  In 
many  cases,  we  suspect  that  carriers 
serving  eligible  points  may  choose  to 
provide  service  to  larger  or  more  distant 
hubs,  if  traffic  levels  in  the  market  can 
support  such  operations,  providing 
direct  flights  between  the  eligible  point 
and  its  primary  destinations.  Although 
we  expect  that  such  service  would 
normally  be  equal  to  or  above  our 
essential  air  service  requirements,  we 
will  examine  the  specific  operations  to 
ensure  that  they  meet  the  essential  air 
service  needs  of  the  community. 

Specific  Airports 

In  our  proposal,  we  indicated  that 
imder  certain  circumstances  we  would 
occasionally  specify  that  air  service  be 
provided  to  a  particular  airport  at  the 
eligible  point.  We  indicated  that  we 
would  not  usually  require  service  to  a 
particular  airport  at  the  hub,  however. 

All  of  the  comments  on  this  point 
dealt  with  our  hub  airport  policy.  Most 
communities  asserted  that  to  guarantee 
access  to  the  national  transportation 
system  we  must  designate  service  to  the 
primary  airports  at  hub  cities  to  afford 
both  connecting  opportunities  and 
convenience  for  travelers  to  the  hub 
city.  It  was  noted  that  on  short-haul 
flights  to  the  hub,  if  air  service  is 
provided  to  a  satellite  or  secondary 
airport,  the  viability  and  utility  of  the 
service  is  diminished  because  of  the 
competition  of  surface  transportation  as 
an  alternative  to  air  travel.  One  party 
claimed  that  even  service  to  a  particular 
portion  of  an  airport,  such  as  the  main 
terminal,  should  be  required  in  some 
cases  to  ensure  passengers  usable  and 
convenient  connecting  opportunities.  On 
the  other  hand,  the  DOT  contends  that 
we  should  not  designate  airports  at 
multi-airport  hubs. 

The  Board  will  look  at  any  claimed 
need  to  specify  an  individual  airport  on 
a  case-by-case  basis.  Where  such  a 
designation  is  necessary  to  ensure 
adequate  access  to  the  transportation 
system  and  convenient  access  to  the 
hub  city  for  local  traffic,  we  will  include 
this  requirement  in  our  determination. 
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We  do  not  expect  to  make  such  a 
determination  in  most  cases,  and  we 
will  not  do  so  where  service  to  any  of 
the  primary  airports  will  provide 
reasonably  convenient  local  and 
connecting  service.  For  example,  we  did 
not  require  service  to  a  specific  airport 
in  our  interim  determination  of  essential 
air  transportation  for  Catskill/Sullivan 
County,  New  York,  although  the 
community  indicated  that  it  would 
prefer  service  to  LaGuardia  Airport  at 
New  York.  We  declined  to  do  so 
because  of  the  volume  and  variety  of 
service  available  at  each  of  the  three 
major  New  York  airports.  See  Order  79- 
7-75,  dated  July  12, 1979.  Nevertheless, 
in  cases  where  the  community  would 
prefer  service  at  the  hub  through  a 
particular  airport,  even  though  it  is  not 
required  in  the  essential  air  service 
determination,  we  will  in  all  cases  give 
weight  to  carriers  proposing  service  to 
that  airport  in  selecting  among 
proposals. 

Equipment 

We  indicated  in  our  proposal  that  it 
would  not  generally  be  our  policy  to 
require  any  specific  size  or  type  of 
aircraft  for  providing  essential  air 
transportation,  except  that  all  aircraft 
must  be  capable  of  accommodating 
passengers’  baggage,  meet  the 
applicable  safety  standards  of  the 
Federal  Aviation  Administration,  and, 
except  for  those  aircraft  operated  in 
Alaska  or  at  communities  that  have 
agreed  to  some  other  arrangement,  must 
have  two  engines  and  a  pilot  and 
copilot.  We  also  indicated  a  tentative 
decision  not  to  require  pressurized 
equipment  as  a  general  rule,  although 
each  community’s  needs  would  be 
examined  and  pressurized  aircraft  might 
be  required  in  a  few  cases. 

Most  comments  regarding  our 
proposed  equipment  guidelines 
addressed  three  subjects;  the  two-engine 
and  two-pilot  requirement, 
pressurization,  and  the  size  of  the 
aircraft.  A  majority  of  commenters  on 
the  equipment  guidelines  approved  of  a 
minimum  requirement  of  two  engines 
and  two  pilots,  stating  that  single-engine 
aircraft  do  not  generate  public 
confidence  and  acceptance  and  that 
many  companies  will  not  allow  business 
travel  on  aircraft  with  one  pilot.  Several 
other  parties,  including  the  Commuter 
Airline  Association  of  America,  opposed 
the  requirement  of  two  engines  and  two 
pilots,  however,  claiming  that  there  is  no 
demonstrable  need  for  such 
requirements,  that  to  require  two  pilots 
will  unnecessarily  increase  the  cost  of 
the  service,  and  that  the  Board  should 
allow  the  community  to  take  advantage 
of  the  lower  operating  costs  of  single¬ 


engine,  one-pilot  operations.  The 
Commuter  Airline  Association  of 
America  also  noted  that  existing  air 
service  at  Santa  Rosa.  California,  an 
eligible  point,  is  being  provided  with  one 
pilot,  and  that  the  Board  has  approved 
such  service  as  meeting  the  community’s 
essential  air  service  requirements. 

(Order  79-6-130.)  The  State  of  Oregon, 
although  it  generally  agrees  with  the 
two-engine,  two-pilot  requirement  when 
the  market  can  support  it,  pointed  out 
that  where  the  comm*unity’s  traffic  level 
cannot  economically  justify  larger 
aircraft  that  require  two  pilots  (ten- 
passenger  or  larger  aircraft),  the 
community  should  have  the  option  of 
using  one-pilot  service  in  order  to  give  it 
the  best  chance  of  developing  self- 
sustaining  air  service. 

Several  parties  raised  issues  about 
safety,  including  a  suggestion  that  the 
Board  establish  standards  for  operations 
and  maintenance  of  aircraft.  The  DOT, 
however,  rejected  any  implication  in  the 
Board’s  guidelines  that  two-engine 
aircraft  and  two  pilots  are  necessary  for 
safety  reasons  under  all  circumstances. 

It  correctly  noted  that  pursuant  to 
section  419(c)  of  the  Act,  the  Federal 
Aviation  Administration  has  the 
responsibility  over  air  safety  related  to 
carrier  operations  and  was  directed  to 
establish  safety  standards  for  commuter 
airlines  providing  essential  air 
transportation.  It  further  indicated  that 
this  responsibility  has  been 
accomplished  by  Part  135  of  the  Federal 
Aviation  Regulations,  and  that  the 
Board  has  no  independent  authority  to 
regulate  air  safety.  The  DOT  did 
recognize  that  the  Board  should  be 
concerned  about  maximizing  the 
reliability  of  essential  air  service  and  for 
this  reason  does  not  object  to  the 
Board’s  proposed  two-engine  and  two- 
pilot  requirements. 

We  have  decided  to  maintain  the  two- 
engine  and  two-pilot  guideline  as 
proposed.  We  fully  recognize  that  the 
authority  and  responsibility  for 
establishing  safety  standards  for  all  air 
operations  rests  with  the  Federal 
Aviation  Administration  and  we  defer  to 
that  agency  for  all  aircraft  operational 
and  maintenance  requirements.  See  Sec. 
398.4(b).  Furthermore,  our  proposal  in  no 
way  is  intended  to  imply  that  operations 
with  single-engine  aircraft  or  by  one 
pilot  are  unsafe.  We  do  believe,  though, 
that  we  have  a  responsibility  to  ensure  a 
certain  quality  of  service  for  essential 
air  transportation  and  a  certain 
reliability  as  noted  by  the  DOT.  We 
wish  to  make  essential  service  attractive 
to  passengers,  and  we  believe  that  two- 
engine,  two-pilot  service  is  generally 
more  acceptable  to  passengers  than 


single-engine  or  single-pilot  service.  It  is 
for  this  reason  that  we  have  chosen  to 
require  two  engines  and  two  pilots  as  a 
general  rule.  The  responses  we  have 
received  generally  support  this  position. 
We  recognize,  however,  that  there  may 
be  some  eligible  communities  that  might 
prefer  service  with  one  pilot  or  single¬ 
engine  aircraft  for  economic  reasons  or 
to  receive  more  frequent  service  with 
smaller  aircraft  rather  than  less  frequent 
service  with  larger  two-engine  aircraft. 

In  fact,  in  some  cases  air  service  is 
currently  being  provided  with  single¬ 
engine  aircraft  or  with  only  one  pilot 
with  the  acceptance  of  the  community. 
We  are  perfectly  willing  to 
accommodate  the  wishes  of  the 
community  under  these  circumstances 
and  we  have  allowed  for  such  flexibility 
in  Sec.  398.4(d).  Our  major  purpose  with 
this  guideline  is  to  assure  communities 
that,  at  a  minimum,  essential  air  service 
will  be  provided  with  aircraft  having 
two  engines  and  two  pilots  unless  the 
community  is  willing  to  relax  this 
requirement. 

Regarding  the  issue  of  pressurization, 
several  commenters  argued  that 
pressurized  aircraft  are  required  for 
climatic  reasons  and  for  operations  over 
mountainous  terrain.  Passenger  comfort 
and  medical  problems  were  also  offered 
as  reasons  for  requiring  pressurization. 
Another  commentor  suggested  that  all 
flights  longer  than  135  miles  be  with 
pressurized  equipment.  One  community 
suggested  that  pressurization  be 
required  wherever  a  community  can 
support  service  with  larger  pressurized 
aircraft,  and  yet  another  requested  that 
at  least  a  portion  of  each  community’s 
flights  be  with  pressurized  aircraft.  A 
few  commenters  opposed  requiring 
pressurization,  one  citing  the  adverse 
hnancial  impact  such  a  requirement 
would  have  on  commuter  carriers. 
Finally,  although  we  specifically 
requested  comments  on  this  subject,  the 
vast  majority  of  pleadings  do  not 
address  the  issue. 

Although  we  are  receptive  to  service 
with  pressurized  aircraft,  we  cannot 
generally  require  it  for  most 
determinations  of  essential  air 
transportation.  To  the  extent  that 
routings  required  by  essential  air  service 
determinations  may  result  in  operations 
at  high  altitudes,  the  Federal  Aviation 
Administration  regulations  for 
pressurization  will  be  applicable.  These 
regulations  specify  the  time  durations  of 
flights  at  different  altitudes  that  require 
pressurized  aircraft,  and  these 
requirements  should  be  sufficient.  We 
do  not  find  that  any  of  the  comments 
have  presented  any  evidence  that 
justifies  our  going  beyond  the  basic 


Federal  Register  /  Vol.  44,  No.  175  /  Friday,  September  7,  1979  /  Rules  and  Regulations  52651 


requirements  contained  in  the  Federal 
Aviation  Administration’s  regulations. 
Moreover,  a  Board  staff  study,  ‘‘Aircraft 
Pressurization  and  Commuter  Airline 
Operations,”  Jime  1979  (in  the  docket  of 
this  proceeding],  concluded  with  a 
recommendation  that  the  Board  not 
adopt  standards  for  the  use  of 
pressurized  aircraft  that  differ  from 
those  already  in  effect.  It  found  that  the 
reliability,  in  terms  of  completion 
factors,  of  commuter  air  carriers 
operating  non-pressurized  equipment  is 
not  substantially  different  from  the 
completion  factors  of  certificated 
carriers.  It  also  found  that  in  the  short- 
haul,  flat  terrain  markets,  for  which 
most  replacement  service  will  be  sought, 
aircraft  pressurization  is  not  of 
significant  value  to  passengers. 

Climntic  conditions  that  would 
support  a  requirement  for  pressurized 
aircraft  are  of  two  types:  adverse 
weather  and  high  temperatures. 
Pressurized  aircraft  do  have  an 
advantage  in  overcoming  some  adverse 
weather  conditions  such  as  turbulence. 
Over  the  short  distances,  however,  that 
will  normally  be  involved  in  essential 
air  service  operations,  where  there 
would  be  less  chance  of  in-flight 
weather  changes,  such  advantages  do 
not  seem  to  justify  pressurization. 

We  are  concerned  about  the  high 
temperatures  in  some  areas  of  the 
country  and  the  possible  need  for  air 
conditioning  to  ensure  reasonable 
passenger  comfort.  The  Yuma  Ad  Hoc 
Committee  for  Air  Service  cited  the 
extremes  of  temperature  in  its  pleading. 
We  have  decided  not  to  require  air 
conditioning  as  a  general  rule.  We  are 
confident  that  where  air  conditioning  is 
important  to  passenger  comfort  and 
public  acceptance  of  the  air  service, 
operators  will  respond  to  this  need. 
Nonetheless,  we  will  give  great  weight 
to  any  carrier  proposing  to  provide 
essential  air  transportation  with  air 
conditioned  aircraft  at  those 
communities  wher  there  are  high 
temperatures.  And  in  some  cases,  we 
may  be  willing  to  require  it. 

Although  most  commenters  did  not 
discuss  the  size  of  aircraft  that  should 
be  required,  those  that  did  generally 
addressed  two  issues:  the  relationship  of 
the  minimum  size  of  aircraft  to  the  size 
of  the  market  and  the  quality  of  service. 
Views  on  the  first  issue  ranged  from 
requiring  minimum  size  of  15-seat 
aircraft  for  all  service  to  requiring  jet 
aircraft  if  justified  by  the  market.  The 
main  point  of  these  arguments  was  that 
where  there  is  sufficient  traffic  to 
support  operations  with  larger  aircraft, 
the  Board  should  require  service  with 
such  equipment.  Views  on  the  quality  of 


service  included  concern  that  small 
aircraft  do  not  provide  adequate 
baggage  capacity,  that  passenger 
facilities  and  comfort  on  small  aircraft 
are  unacceptable  on  longer  flights,  that 
the  longer  travel  time  on  smaller  aircraft 
affects  the  public  acceptance  of  the 
service,  and  that  operations  with  small 
aircraft  are  less  reliable.  Several 
commenters  mentioned  the  current 
equipment  shortages  and  contended  that 
the  Board  should  consider  this  issue 
when  establishing  its  equipment 
guidelines. 

We  do  not  believe  that  we  should 
specify  the  size  of  aircraft  that  should  be 
operated.  We  consider  that  the  overall 
capacity  level  required  in  the  essential 
air  service  determinations  will  satisfy 
the  regulatory  need  in  this  area  and  that 
the  size  of  the  aircraft  used  should  be 
determined  by  the  nature  and  size  of  the 
market,  the  logistical  considerations 
regarding  the  service  patterns,  and  the 
operating  constraints  of  the  individual 
carriers  providing  the  service.  Where 
larger  aircraft  can  best  accommodate 
the  traffic,  taking  into  account  the  length 
of  the  hop,  the  operational  costs  of  the 
aircraft,  and  the  levels  and  patterns  of 
demand,  we  expect  that  carriers  will 
choose  to  operate  larger  aircraft.  Where 
there  is  adequate  demand,  operations 
with  larger  aircraft  are  generally  more 
efficient.  This  belief  is  supported  by  the 
recent  decisions  of  several  commuter 
carriers  that  have  been  expanding  their 
operations  to  purchase  larger  aircraft 
that  are  better  suited  for  serving  denser 
markets.  We  also  note  that  we  recently 
raised  the  limit  on  the  size  of  aircraft 
that  can  be  operated  pursuant  to  the 
exemption  authority  of  Part  298  to  allow 
noncertificated  operations  with  60-seat 
aircraft.  We  believe  this  policy  of 
permitting  commuter  carriers  to  operate 
larger  aircraft  which  is  an  extension  of 
the  Act’s  56-seat  exemption  provisions 
will  result  in  higher  level  service  that 
will  enable  them  to  meet  the  demand  of 
the  larger  points  that  are  eligible  under 
the  section  419  program. 

With  respect  to  adequate  baggage 
capacity,  we  do  not  consider  that  a  case 
has  been  made  for  specific  guidelines. 
We  are  committed  to  ensuring  that 
reasonably  sufficient  baggage  capacity 
is  available  and  will  take  whatever 
action  is  necessary  on  an  individual 
basis. 

It  is  true  that  in  certain  circumstances 
the  operation  of  small  aircraft  might  be 
less  comfortable  for  travelers  because  of 
the  smaller  cabin  or  the  absence  of  rest 
rooms,  particularly  on  longer  segments. 
We  do  not  believe  it  is  advisable  to 
incorporate  general  guidelines  to  cover 
these  situations,  but  we  will  give 


consideration  to  individual 
circumstances  and  where  operational 
and  passenger  requirements  indicate  a 
definite  need  for  larger  aircraft  we  will 
take  steps  to  meet  these  requirements. 

For  example,  by  Order  79-7-198, 
regarding  Presque  Isle,  Maine,  having 
decided  to  designate  Boston  as  the  hub 
to  be  served,  we  required  operations 
with  at  least  CV-600  or  FH-227  aircraft 
(40-seat  aircraft)  because  of  operational 
and  passenger  needs.  We  expect  such 
cases,  however,  to  be  the  exception 
rather  than  the  rule. 

Finally,  one  community  raised  the 
issue  of  accommodating  handicapped 
persons.  The  rule  adopted  today  does 
not  include  accessibility  requirements 
for  handicapped  persons.  However,  we 
already  have  in  progress  another 
rulemaking  proceeding  on  this  subject. 
(Docket  34030;  SPDR-70:  44  FR  32401; 
jime  6, 1979.)  Accessibility  is  a  major 
issue  in  that  proceeding,  including  the 
particular  question  of  whether  the 
applicability  of  some  or  all  of  the 
proposed  requirements  should  depend 
on  aircraft  size. 

Frequency  of  Flights 

Except  in  Alaska,  we  suggested  that 
generally  it  would  be  our  policy  to 
require  at  least  two  round-trip  flights 
each  day  Sunday  through  Friday  from 
the  eligible  point  to  the  designated  hub. 
Although  the  Act  only  requires  service 
five  days  per  week,  it  was  our  tentative 
judgment  that  weekend  service, 
especially  on  Simdays,  is  necessary  to 
meet  a  community’s  essential  air  service 
requirements. 

There  were  relatively  few  comments 
on  the  subject  of  frequency.  Only  one 
commenter  suggested  an  alternative  to 
setting  the  minimum  level  at  two  round 
trips  per  day,  contending  that  the 
minimum  should  be  three  round  trips. 
Since  our  proposal  seems  acceptable  to 
virtually  all  communities,  we  see  no 
reason  for  changing  our  general 
minimum  requirement  of  two  round 
trips.  The  more  widely  addressed  issue 
was  the  level  of  service  over  the 
weekend  period.  Several  comments 
favored  requiring  two  round  trips  seven 
days  per  week,  especially  where  historic 
traffic  and  present  need  justify  daily 
service.  Other  respondents  indicated 
that  the  requirement  of  two  round  trips 
on  Sunday  and  a  lower  level  on 
Saturday  is  too  rigid,  suggesting  instead 
that  the  requirement  be  one  round  trip 
on  each  day  of  the  weekend  or  two 
round  trips  over  the  entire  weekend 
period.  Ozark  contended  that  traffic  on 
Sunday  mornings  is  generally  low  and 
that  the  Board  should  not  require  two 
flights  on  Sunday  since  one  of  these 
would  normally  have  to  be  a  morning 
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flight  due  to  carrier  scheduling 
constraints.  One  commenter  noted  that 
some  points  such  as  vacation 
destinations  might  have  different  market 
characteristics  such  as  high  weekend 
traffic  and  low  midweek  demand,  which 
would  not  be  properly  accommodated 
by  the  Board’s  guidelines  regarding 
higher  weekday  and  lower  weekend 
service. 

'The  comments  have  persuaded  us  that 
our  policy  regarding  frequency  of  flights 
over  the  weekend  period  should  be 
flexible,  giving  weight  to  the  veiws  of 
the  community  and  adjusting  our 
requirements  accordingly.  Therefore,  we 
are  rewording  the  guidelines  to  require 
as  a  general  rule  at  least  two  round  trips 
daily  Monday  through  Friday  and  two 
round  trips  over  the  weekend  period,  as 
specified  in  individual  cases  after 
considering  the  views  of  the  commimity. 
Where  the  traffic  patterns  indicate  that 
service  at  a  community  would  be  better 
accommodated  by  designating  a 
different  five-day  period  for  two  roimd 
trips  and  the  community  requests  such  a 
determination,  we  will  designate  an 
alternative  frequency  requirement  In 
addition,  where  traffic  levels  are 
sufficient  to  warrant  service  daily,  we 
will  require  service  seven  days  per 
week. 

In  the  preamble  discussion  of  the 
proposed  guidelines,  we  indicated  that 
we  would  require  enough  flights  to 
accommodate  passengers  at  no  greater 
than  65  percent  average  load  factors,  up 
to  a  maximum  of  60  seats,  based  on  the 
size  of  equipment  and  taking  into 
account  other  markets  at  beyond  or 
intermediate  points  that  are  being 
served  on  the  flights.  After  considering 
the  ramifications  of  this  requirement,  we 
are  now  concerned  about  whether  an 
overall  application  of  the  65  percent 
load  factor  requirement  for  all  sizes  of 
aircraft  and  operating  patterns  will 
consistently  provide  sufficient  capacity. 
It  appears,  based  on  statistical  analysis, 
that  with  smaller  aircraft  the  potential 
for  turning  away  prospective  passengers 
is  higher  during  peak  travel  periods 
because  of  the  limited  number  of  extra 
seats  above  65  percent  of  the  aircraft’s 
capacity.  We  are  also  concerned  about 
the  average  load  factors  that  should  be 
the  basis  of  service  requirements  on 
multi-segment  flights.  For  example,  on 
an  A-B-G-D  routing  where  A,  B,  and  C 
are  eligible  points  and  D  is  a  common 
hub,  if  we  were  to  base  the  required 
capacity  (the  product  of  the  aircraft  size 
multiplied  by  the  number  of  flights 
operated)  on  a  maximum  of  65  percent 
load  factor  over  the  most  crowded  last 
segment  C-D,  the  carrier  might  be  forced 
to  operate  at  extremely  low  load  factors 


over  the  first  and  second  sectors.  On  the 
other  hand,  if  we  were  to  base  our 
requirement  .on  an  average  65  percent 
load  factor  over  the  entire  three-sector 
routing,  the  load  factor  on  the  final 
sector  could  greatly  exceed  65  percent 
and  point  C  could  be  deprived  of 
adequate  available  capacity  to  meet  its 
essential  air  transportation  needs. 

We  have  directed  our  Office  of 
Economic  Analysis  to  undertake  an 
examination  of  these  situations  and  we 
propose  to  incorporate  their  findings  in 
our  analysis  for  determining  the 
capacity  required.  ’This  course  of  action 
does  not  mark  a  departure  from  our 
proposed  position  of  guaranteeing 
capacity  based  on  average  load  factors 
no  greater  than  65  percent  If  nonstop, 
tum-around  service  vrith  medium  or 
large  aircraft  were  being  provided  we 
would  still  base  our  frequency 
requirements  on  65  percent  load  factors. 
Our  position  here  is  to  ensure  that 
access  equivalent  to  that  of  65  percent 
load  factors  in  nonstop  service  with 
medium  or  large  aircraft  is  being 
provided  when  essential  air  service  is 
being  offered  with  smaller  aircraft  or  on 
multi-stop  routings.  In  practice,  we 
suspect  that  as  a  result  of  this 
examination  we  may  have  to  require 
additional  flights  when  smaller  aircraft 
are  utilized. 

Maximum  Available  Capacity  To  Be 
Guaranteed 

In  our  proposal,  the  major  provision 
regarding  capacity  was  that  only  under 
unusual  circumstances  will  an  eligible 
point’s  essential  air  service  require  more 
than  120  seats  each  day  to  be  available 
in  the  market  (60  seats  from  the  eligible 
point  to  the  hub  and  60  seats  from  the 
hub  to  the  eligible  point). 

There  was  substantial  opposition  to 
this  guideline  on  several  grounds. 
Opposing  comments  presented  legal 
arguments  that  a  ceiling  does  not  meet 
the  intent  of  the  Act  and  that  Congress 
indicated  essential  service  should  not  be 
less  than  the  existing  level.  Several 
communities  suggested  that  the  level 
should  be  set  at  the  communities*  actual 
needs;  others  contended  that  it  should 
be  set  on  projected  traffic  levels 
including  a  growth  cushion.  Some  noted 
that  historic  traffic  levels  may  have 
been  depressed  because  of  poor  service 
or  that  traffic  may  have  been  low 
because  people  drove  to  other  nearby 
communities  for  air  service,  and  thus 
that  the  Board  should  guarantee  more 
than  60  seats  for  a  temporary  period.  It 
was  alleged  that  setting  a  maximum 
capacity  fails  to  consider  the  individual 
needs  of  communities.  One  commenter 
suggested  that  the  ceiling  is  for  the 
convenience  of  the  Board  and  is  a  result 


of  its  unwillingness  to  look  at  the  facts 
in  each  case.  One  State  agency  agreed 
that  there  should  be  a  ceiling,  but  was 
not  sure  that  60  seats  is  appropriate.  It 
was  requested  that  the  Board  provide 
some  evidence  or  basis  for  its  proposed 
60-seat  ceiling.  Several  communities 
disagreed  with  the  proposition  that 
sufficient  air  service  will  be  provided 
when  a  point  enplanes  more  than  40 
passengers,  and  one  suggested  that  the 
60-seat  level  does  not  allow  for  the 
maintenance  or  improvement  of  small 
community  air  service.  Several 
communities  commented  that  where 
service  at  several  points  is  combined 
there  should  be  a  built-in  expansion 
factor  for  the  number  of  seats  to 
accommodate  the  eligible  point.  One 
airline  supported  the  Board’s  position, 
claiming  that  the  limit  is  necessary  and 
prevents  small  community 
considerations  from  spilling  over  into  ' 
larger  markets  where  Congress  has 
mandated  that  the  marketplace  should 
prevail.  The  DOT  supported  our 
proposal  stating  that  the  120  seat  ceiling 
is  consistent  vrith  the  intent  of  Congress 
to  guarantee  essential  air  service  needs 
ra^er  than  all  the  additional  service  a 
community  may  desire.  It  argued  that  a 
community  should  not  be  guaranteed 
additional  seats  unless  it  shows  a 
compelling  need  because  of  a  failure  of 
the  marketplace. 

We  have  addressed  above  the 
argument  about  the  intent  of  Congress 
regarding  minimum  and  maximums  and 
the  level  of  service  that  we  are  directed 
by  the  statute  to  guarantee.  As  we 
indicated,  we  do  not  believe  that  the 
imposition  of  a  ceiling  goes  against  the 
spirit  or  intent  of  the  legislation 
particularly  if  the  level  we  choose  as  a 
ceiling  is  above  the  threshold  of  self- 
sufficiency  at  which  the  marketplace 
should  be  able  to  function  on  its  own. 
The  only  remaining  question  is  whether 
the  60-seat  level  of  service  is  an 
appropriate  ceiling  or  whether  some 
other  level  should  be  used.  Studies  by 
the  Board  and  the  DOT  on  this  issue 
indicate  that  self-sufficient  operations 
would  result  at  enplanement  levels 
significantly  below  40.  ‘  Since  the 
threshold  for  certain  markets  might  be 

*The  Board  study  indicated  that  points  enplaning 
17-18  passengers  a  day  could  support  service 
without  subsidy,  but  concluded  ^at  a  25 
enplanement  standard  represents  a  conservative 
threshold  of  entry  for  unsubsidized  third  level 
operations.  “Service  to  Small  Communities,  A  Staff 
Study  of  the  Bureau  of  Operating  Rights,  Part  m." 
Civil  Aeronautics  Board,  March  1973,  page  5.  The 
DOT  concluded  that  this  level  is  too  high  and  that 
points  enplaning  6  passengers  daily  can  support 
unsubsidized  service.  “Air  Service  to  Small 
Communities,  A  Report  by  the  Office  of 
Transportation  Regulatory  Policy,"  U.S.  Department 
of  Transportation,  March  1976,  pages  37-49. 
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higher  than  the  normal  levels  because  of 
unusual  circumstances  peculiar  to  the 
points  or  because  of  variances  in 
operating  costs  of  different  air  carriers, 
we  have  decided  to  set  a  higher  level  at 
40  passenger  enplanements.  We  are 
reasonably  confident  that  except  for 
unusual  situations,  our  40  passenger 
limit  is  above  the  threshold  for  self- 
sufficiency.  We  also  note  that  except  for 
requests  for  the  Board  to  guarantee  all 
the  service  a  community  could  support, 
no  one  offered  an  alternative  ceiling 
level.  Consequently,  we  have  decided  to 
establish  a  maximum  level  that  we  will 
guarantee  a  community  as  the  capacity 
required  to  accommodate  40  passengers 
per  day  inbound  and  40  outbound  which 
at  our  normal  load  factor  level  of  65 
percent  would  require  60  seats.  We  have 
decided  to  define  the  level  of  service  in 
terms  of  the  number  of  passengers  to  be 
accommodated  rather  than  seats 
because,  as  we  discussed  earlier  imder 
the  section  on  frequencies,  we  may  have 
to  require  more  than  60  seats  to 
accommodate  40  enplanements  when 
smaller  aircraft  or  multi-stop  itineraries 
are  operated.  We  have  also  determined 
(see  p.  5]  that  in  exceptional 
circumstances  we  will  relax  this  upper 
limit  to  accommodate  transition 
problems  or  special  operating  needs. 

It  was  suggested  that  we  should 
permit  a  replacement  carrier  to  begin 
service  and  allow  the  incumbent  carrier 
to  depart  even  though  there  may  be  a 
temporary  shortage  of  seats  at  the  point. 
The  argument  for  this  is  that  the 
replacement  carrier  may  need  time  to 
develop  its  operations  and  that  the 
presence  of  the  incumbent  carrier  may 
undermine  this  effort.  We  do  not 
believe,  however,  that  this  should  be  a 
basis  for  allowing  an  incumbent  carrier 
to  exit  or  for  relying  on  the  replacement 
carrier  when  less  capacity  is  available 
than  required  by  our  determination.  W'e 
are  obligated  by  the  statute  to  ensure 
the  level  of  service  that  we  determine  to 
be  essential,  and  we  will  abide  by  that 
requirement. 

Time  of  Flights 

We  proposed  that,  to  qualify  as 
essential  air  service,  flights  must  depart 
at  reasonable  times  and  that  it  would  be 
our  policy  to  consider  the 
reasonableness  of  the  time  in  view  of 
the  purpose  for  which  the  passengers 
are  traveling.  If  travel  were  primarily  to 
connect  with  other  flights,  flight  times 
between  the  eligible  point  and  the  hub 
would  be  required  to  link  with  those 
flights.  If  travel  were  primarily  local  to 
and  from  the  hub,  there  should  be  at 
least  one  flight  in  the  morning  and  one 
in  the  late  afternoon  or  evening. 


Comments  on  the  timing  of  flights 
included  the  following:  the  Board 
indicated  "well-timed”  but  did  not 
specify  actual  times;  the  Board  should 
not  specify  times  of  flights  in  order  to 
afford  carriers  adequate  control  over 
their  operations;  scheduling  must  meet 
carrier  needs  for  adequate  aircraft 
utilization  as  well  as  community  needs; 
the  Board  must  become  involved  with 
realistic  scheduling;  and  prior  Board 
approval  should  be  required  for  changes 
in  service  patterns. 

Here,  too,  we  believe  that  there 
should  be  adequate  flexibility  in  the 
guidelines.  Timing  and  scheduling 
requirements  that  are  too  specific  will 
hinder  rather  than  assist  the 
development  of  viable  and  responsive 
air  transportation.  Furthermore, 
requiring  in  the  guidelines  that  service 
be  provided  during  certain  specified 
time  periods  of  the  day  may  not  include 
appropriate  times  for  all  points. 
Connecting  banks  at  various  hubs  are  at 
different  times  of  the  day  depending 
upon  the  specific  carriers  serving  the 
hub  city  and  their  service  patterns. 

Thus,  imposing  more  speciHc  timing 
requirements  does  not  seem  practical. 
On  the  other  hand,  we  are  not 
convinced  that  the  broad  requirement  of 
a  morning  and  a  late  afternoon/evening 
flight  should  be  relaxed  because  it  is  too 
burdensome  on  the  air  carriers’  ability 
to  schedule  their  operations,  as 
contended  by  one  carrier.  Based  on  the 
limited  number  of  comments  that 
requested  changes  in  this  guideline,  we 
believe  there  is  general  agreement  with 
our  position.  Therefore,  we  will  make 
final  our  proposed  guidelines  in  section 
398.7. 

Number  of  Stops  Permitted 

We  proposed  to  allow  a  maximum  of 
two  stops  on  flights  providing  essential 
air  service  between  the  eligible  point 
and  a  hub,  unless  otherwise  agreed  with 
the  community.  We  also  indicated  that 
we  would  require  one-stop  or  nonstop 
service  in  markets  where  it  is  necessary 
to  render  the  service  usable,  for  example 
in  short-haul  markets.  Finally,  we  noted 
that  we  might  require  turnaround 
service  in  a  market  if  it  were  necessary 
to  ensure  available  capacity  to  meet  the 
designated  level  of  essential  air 
transportation. 

The  California  Department  of 
Transportation  suggested  that  a 
maximum  of  two  stops  should  be 
permitted  only  on  limited  occasions, 
since  service  with  that  number  of  stops 
is  not  conducive  to  the  public  interest 
One  commimity  contended  that  all 
essential  air  service  should  preferably 
be  nonstop,  and  another  suggested  that 
the  travel  time  for  surface  transportation 


should  be  compared  to  the  time  for  air 
travel  to  determine  the  number  of  stops 
to  be  allowed.  On  the  other  hand,  the 
State  of  Oregon  suggested  the  number  of 
stops  should  be  flexible  to  permit  the 
development  of  self-sufficient 
operations,  and  Piedmont  Aviation 
proposed  that  the  maximum  number  of 
stops  be  relaxed  when  larger  aircraft, 
over  30  seats,  are  used.  Finally,  one 
commenter  suggested  that  a  two-stop 
maximum  is  all  right  for  service 
primarily  geared  to  local  travel  to  the 
hub,  but  if  the  essential  service  to  the 
designated  hub  is  primarily  for 
connecting  purposes,  then  a  one-stop 
maximum  should  be  imposed. 

As  indicated  by  several  respondents, 
the  number  of  stops  permitted  on  flights 
significantly  affects  the  quality  of 
service  in  the  market  and  in  turn  the 
public  acceptance  and  the  viability  of 
the  operations.  Our  proposed  guideline 
on  stops  was  based  on  the  belief  that  as 
a  general  rule  no  more  than  two  stops 
should  be  permitted  between  the  eligible 
point  and  the  hub  on  flights  providing 
essential  air  transportation.  Where 
nonstop  or  a  maximum  of  one-stop 
operations  are  required  to  ensure  the 
quality  and  utility  of  the  air  service  at  a 
particular  eligible  point,  we  will  not 
hesitate  to  require  such  service.  In 
making  this  determination  we  will 
consider  such  factors  as  the  distances 
between  the  eligible  point  and  the  hub 
and  the  time  required  to  travel  by 
alternative  ground  transportation.  In 
short-haul  markets  nonstop  service  will 
be  mandatory.  In  several  instances  such 
as  our  interim  essential  air  service 
determination  for  Catskill/Sullivan 
County,  New  York,  we  required  that  the 
service  to  the  hub  be  nonstop.  See  Order 
79-7-75.  In  general,  we  believe  our 
proposal  is  consistent  with  the 
comments  we  have  received  on  this 
subject.  We  do  not  agree  with  Piedmont 
that  the  maximum  number  of  stops 
should  be  relaxed  when  larger  aircraft 
are  operated.  We  anticipate  that  the 
distances  between  eligible  points  and 
the  designated  hub(s]  will  not  be  so 
great  as  to  either  warrant  or  justify  the 
operation  of  more  than  two  intermediate 
stops.  On  the  other  hand,  we  do  not 
believe  that  a  one-stop  maximum 
guideline  should  be  applied  to  service 
primarily  for  connecting  trafHc  as 
suggested  by  one  community,  since  this 
would  unduly  restrict  the  operating 
flexibility  of  the  carrier,  especially  if  the 
carrier  wishes  to  combine  service  to 
several  points  over  the  same  flight 
routing.  Therefore,  we  will  not  modify 
our  guidelines  regarding  the  number  of 
stops  permitted. 
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Guidelines  for  Points  in  Alaska 

Section  419(f)(2]  of  the  Act  states  that 
“with  respect  to  air  transportation  to 
any  point  in  Alaska,  essential  air 
transportation  shall  not  be  speciHed  at  a 
level  of  service  less  than  that  which 
existed  for  such  point  during  calendar 
year  1976,  or  two  round  trips  per  week, 
whichever  is  greater,  unless  otherwise 
specified  under  an  agreement  between 
the  Board  and  the  State  agency  of  the 
State  of  Alaska,  after  consultation  with 
the  community  affected." 

In  PSDR-59,  we  noted  that  a  number 
of  eligible  points  are  no  longer  receiving 
either  the  level  of  service  they  were 
receiving  in  1976  or  the  two  round  trips 
per  weelL  and  that  in  these  cases  we 
would  seek  the  concurrence  of  the 
Alaska  Transportation  Commission  to 
set  a  determination  in  line  with  the 
needs  of  these  communities.  This  might 
be  less  than  the  two  round  trips 
normally  required,  but  it  would  ensure 
that  the  service  being  guaranteed 
legitimately  warrants  support  by  the 
Federal  government.  We  also  stated  that 
as  long  as  the  essential  air 
transportation  level  that  we  establish  is 
qualitatively  equal  to  or  better  than  the 
1976  service  level,  although  perhaps 
comprised  of  operations  with  different 
size  of  equipment,  number  of  stops  or 
intermediate  points  served,  the  statutory 
mandate  woidd  be  fulfflled. 

On  the  specific  service  factors — ^hubs, 
equipment,  frequencies,  and  stops — we 
proposed  the  following:  essential  air 
transportation  would  be  service  to  an 
FAA  hub  (Anchorage,  Fairbanks,  or 
Juneau]  or  to  a  designated  regional 
center  that  serves  as  a  focal  point  for 
service  in  an  area  and  affords  direct 
access  to  one  or  more  the  the  FAA  hubs: 
no  specific  size  of  aircraft  would  be 
required  for  essential  air  service  in 
Alaska  since  much  of  the  existing 
service  is  provided  by  small  aircraft  and 
many  of  the  eligible  points  are 
extremely  small  and  generate  low  levels 
of  traffic  that  could  only  justify^ service 
with  small  .aircraft;  a  sufficient  number 
of  flights  would  be  required  to 
accommodate  passengers  and 
accompanying  baggage  up  to  60  seats 
per  day  in  each  direction;  and  a 
maximum  of  two  stops  would  be 
permitted  between  the  eligible  point  and 
the  regional  center  or  the  FAA  hub, 
except  under  unusual  circumstances 
where  linear  routing  purposes, 
extremely  low  traffic  levels,  or  long 
distances  would  justify  additional  stops. 
We  also  proposed  to  consider  requiring 
a  capability  to  handle  cargo 
requirements  and  asked  for  comments 
on  this  subject. 


Since  issuing  our  proposal  in  May,  we 
have  received  few  written  conunents 
from  Alaska  representatives.  However, 
our  proposal  was  distributed  before  the 
regional  meetings  were  held  in  Alaska 
in  May  and  August,  and  many  state  and 
local  officials  addressed  the  issues  and 
our  tentative  position  at  these  meetings. 
We  have  transcripts  from  these 
meetings,  and  we  have  considered  those 
views  in  establishing  our  final 
guidelines. 

As  noted  in  many  of  the  presentations 
at  the  meetings  in  Alaska,  the  overall 
transportation  needs  of  the  state,  the 
level  of  development  and  type  of  air 
transportation  industry,  and  the 
logistical  considerations  in  Alaska  are 
substantially  different  from  the  rest  of 
the  country  and  require  different 
essential  air  transportation  findings. 

One  of  the  major  factors  affecting  air 
service  in  Alaska,  particularly  at  the 
smaller  communities,  is  the  airport 
facilities.  In  many  cases,  airports  consist 
of  unpaved  runways  without  any 
navigational  equipment  During  periods 
of  bad  weather,  which  are  frequent 
aircraft  are  imable  to  operate  at  these 
communities,  and  scheduled  service 
becomes  undependable  because  of 
frequent  flight  cancellations  and  delays. 
Consequently,  the  reliability  of 
scheduled  air  service  in  Alaska  is 
greatly  reduced  because  of  the  absence 
of  airports  that  can  be  served  during 
adverse  weather  conditions.  We  are 
concerned  about  the  importance  of 
improved  airport  facilities  to  the 
development  of  air  service  in  Alaska 
and  to  our  statutory  responsibility  to 
ensure  essential  air  transportation. 
Although  we  are  not  able  to  fund  airport 
facilities  imder  the  essential  air  service 
program,  where  airport  improvements 
are  important  to  the  availability  and 
maintenance  of  essential  air  service,  we 
are  prepared  to  relate  these  needs  to  the 
Department  of  Transportation  which  has 
jurisdiction  in  this  area  and  to  urge  that 
steps  be  taken  to  improve  the  airports. 

Most  representatives  also  noted  the 
isolation  of  communities  as  a  major 
factor  to  be  considered  in  essential  air 
service  determinations.  The  State 
highway  system  ^d  the  availability  of 
surface  modes  of  transportation  are 
extremely  limited.  Consequently,  many 
communities  rely  almost  exclusively  on 
air  transportation  for  all  of  their 
commercial  and  social  ties  with  other 
communities.  In  many  instances  long 
distances  separate  the  points.  Even  in 
the  cases  where  the  distances  are  short, 
often  the  terrain  does  not  permit  the 
operation  of  convenient  and  reliable 
surface  transportation  between 
communities. 


As  a  result  of  these  logistical 
circumstances  and  the  relatively  small 
popiilations  of  many  Alaskan 
communities,  a  sigi^cant  air  taxi 
industry  has  developed  in  the  state.  The 
air  taxis  provide  reliable  on-demand 
service  affording  maximum  flexibility  in 
the  timing  of  flints  to  meet  individual’s 
needs.  This  system  of  service  being 
provided  in  response  to  a  specific  ^ 
demand  for  transportation  is  very 
practical  especially  in  the  low  density 
traffic  areas  prevalent  in  Alaska.  In  fact 
as  a  result  of  the  reliability  and 
widespread  availability  of  this  type  of 
service  as  compared  to  the  usually 
infrequeiit  operation  of  scheduled 
services  at  smaller  communities  in 
Alaska,  the  air  taxi  carriers  are  handling 
a  sizable  portion  of  the  traffic  in  Alaska. 
Furthermore,  judging  by  their  success, 
air  taxis  have  demonstrated  that  they 
can  operate  at  fares  that  attract 
passengers  and  yet  achieve  sufficient 
profits  to  remain  viable.  Consequently, 
several  participants  in  our  meetings 
indicated  that  this  on-demand  service 
meets  the  needs  of  the  communities 
better  than  scheduled  service  and  that 
we  should  consider  relying  on  this 
service  when  making  our 
determinations.  For  example,  one 
spokesman  suggested  that  if  an  air  taxi 
will  provide  service  for  double  the 
posted  seat  fare  for  two  people  at  a 
point  so  that  their  individual  cost  is 
equivalent  to  the  scheduled  service  fare 
then  essential  air  service  is  being 
provided  for  that  community.  Another 
spokesman  contended  that  a  decision 
whether  to  rely  on  air  taxis  or  scheduled 
service  should  be  left  to  the  community. 

The  vast  majority  of  representatives 
also  addressed  the  impact  of  weather 
conditions  on  the  reliability  and  utility 
of  air  service.  Adverse  weather 
conditions  frequently  prohibit  the 
operations  of  flights  in  Alaska.  In 
addition,  during  certain  parts  of  the  year 
airport  landing  strips  at  many 
commimities  are  not  usable  because  of 
the  affects  of  weather.  Because  of  these 
conditions,  scheduled  flights  are 
frequently  disrupted,  and  the  benefits  of 
scheduled  service  is  reduced.  Although 
representatives  indicated  that  there  is 
very  little  that  can  be  done  to  overcome 
the  problems  of  weather,  they  claim  that 
these  circumstances  must  be  taken  into 
account  if  the  essential  air  service 
program  is  to  be  effective  and  viable. 

The  importance  of  mail  and  cargo 
needs  were  cited  almost  unanimously  by 
spokesmen  at  our  meetings.  Alaskan 
communities  are  heavily  dependent  on 
air  transportation  to  provide  this 
service.  Frequent  complaints  were 
voiced  about  the  irregularity  of  mail  and 
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cargo  service,  the  backlog  of  mail  at  the 
hul»,  and  the  problems  with  the  current 
system  of  postal  contracting.  Under  the 
Postal  Service’s  current  contracting 
policy,  only  certificated  carriers  and 
subcontract  carriers  are  allowed  to 
carry  mail.  Frequently  communities  do 
not  receive  mail  for  extended  periods 
because  the  contracted  carrier  has  not 
operated  a  flight  to  the  point  even 
though  during  this  time  other  carriers 
not  allowed  to  transport  the  mail, 
particularly  air  taxis,  have  been 
operating  to  the  point.  Often,  items 
being  sent  by  postal  service  that  require 
prompt  delivery,  such  as  perishable 
foods,  are  imnecessarily  delayed  at  a 
distribution  point  because  of  this 
system.  We  favor  a  policy  of  allowing 
any  air  carrier — certificated,  commuter 
or  air  taxi — to  contract  for  mail  delivery, 
and  we  have  indicated  this  position  to 
the  Postal  Service.  We  feel  that  this 
approach  would  alleviate  some  of  the 
delays  in  mail  delivery  and  improve  this 
important  part  of  air  service  to  the 
communities  in  Alaska.  At  the  regional 
meetings  in  Alaska,  it  was  suggested 
that  both  freight  and  mail  service  should 
be  subsidized  on  the  basis  of  the 
number  of  days  served  or  the  actual 
trips  performed.  One  person  requested 
that  essential  air  service  guarantee  the 
carriage  of  mail  particularly  during  the 
fall  and  spring. 

Several  persons  presented  views  on 
the  size  of  aircraft  that  should  be 
required.  Some  mentioned  that  jet 
operations  would  be  necessary  because 
of  distances  and  operational  needs. 
Others  requested  that  there  be  some 
requirements  concerning  both 
equipment  and  pilots.  One  person 
claimed  that  twin-engine  aircraft  with 
two  pilots  is  necessary  for  safe  flying, 
but  an  operator  contended  that  two- 
engine  operations  is  not  a  safety  factor. 
Finally,  it  was  pointed  out  that  many 
large  cargo  items  cannot  be  transported 
by  smaller  aircraft. 

Other  subjects  addressed  in  written 
comments  were  the  designating  of 
additional  eligible  points  in  Alaska,  the 
variable  demand  for  air  service  during 
each  season,  and  the  designation  of 
other  points  as  regional  service  centers. 
On  the  issue  of  designating  eligible 
points,  the  Arctic  Slope  Regional 
Commission  suggested  that  Nugsut, 
Atkasook  and  Pt.  Lay  be  included  as 
eligible  points.  At  the  present  time,  the 
list  of  eligible  points  that  are  covered  by 
the  section  419  program  is  limited  to 
those  points  that  were  named  on  any 
carrier’s  section  401  certificate  as  of 
October  24, 1978.  Points  that  were 
deleted  from  a  section  401  certificate 
between  July  1, 1968,  and  October  24, 


1978,  will  be  examined  for  the  purpose 
of  designating  additional  points  under 
section  419(b)  after  January  1, 1980.  In 
addition,  afier  January  1. 1982,  the  Board 
may  designate  additional  eligible  points 
in  Alaska  under  certain  circumstances. 

On  the  issue  of  seasonal  service,  there 
was  support  for  establishing  a  two-tier 
determination  of  essential  air  service  to 
certain  points.  One  party  noted  that  in 
many  cases  traffic  levels  increase 
substantially  during  the  summer  when 
travel  and  cargo  deliveries  are  much 
easier  and  that  a  program  that  accounts 
for  this  would  be  beneficial. 

We  have  decided  to  rely  on  a  system 
of  regional  service  centers  in  addition  to 
the  FAA  hubs,  as  we  proposed  earlier. 
We  believe  that  his  system  will  best 
meet  the  needs  of  the  Alaska 
comniunities  for  service  to  their  major 
commimities  of  interest  and  for  access 
to  the  national  air  transportation 
system.  Although  we  named  certain 
points  that  we  would  probably 
designate  as  these  regional  centers — 
Aniak,  Bethel,  Cold  Bay.  Dillingham, 

Fort  Yukon,  Galena,  Ketchikan,  King 
Salmon,  Kodiak,  Kotzebue,  McGrath, 
and  Nome — we  will  not  be  limited  to 
this  list.  We  indicated  that  we  could 
designate  additional  regional  centers 
and  we  will  do  so  if  circumstances  so 
require.  Because  of  the  status  of  these 
regional  centers  as  separate  eligible 
points  as  well  as  "feeder”  centers  for 
outlying  points  in  their  area,  we  will 
require  that  there  adequate  service 
between  the  regional  service  center  and 
the  FAA  hub  to  handle  both  the  regional 
center’s  essential  air  service  needs  and 
the  traffic  seeking  access  to  the  national 
air  system  from  the  other  eligible  points 
served  through  the  regional  center. 

We  have  considered  the  various 
views  about  aircraft  requirements  and 
we  have  concluded  that  for  practical 
reasons  we  should  not  impose  any 
overall  minimum  size  guideline  for 
aircraft  in  Alaska.  As  attested  to  by 
most  spokesmen  in  Alaska,  small 
aircraft  are  operated  at  almost  all 
communities  in  the  state.  In  addition, 
operations  with  small  aircraft, 
especially  air  taxis,  provide  useful  and 
high-quality  service  and  are  reasonably 
reliable  given  the  weather  constraints. 
Under  these  circumstances,  we  believe 
service  with  small  equipment  may 
afford  the  best  means  of  meeting  the  air 
service  needs  of  many  eligible  points. 
However,  if  operational  requirements, 
distances  and  durations  of  flights 
between  the  eligible  point  and  its 
designated  hub  or  regional  center 
require  the  operation  of  larger  aircraft  to 
provide  usable  service,  we  will  include 
such  a  requirement  in  our 


determinations.  In  fact,  we  anticipate 
that  between  some  regional  service 
centers  and  the  FAA  hubs  we  may  have 
to  require  service  with  jet  aircraft 
because  of  the  distances  and  the  level  of 
traffic  fiom  the  surroimding 
communities  at  the  regiond  center.  We 
note  that  in  many  of  these  cases  service 
between  the  regional  center  and  the 
FAA  hubs  was  being  provided  in  1976 
with  larger  equipment  and  by  the  terms 
of  the  statute  we  are  required  to 
maintain  this  level  unless  the  Alaska 
Transportation  Commission  agrees  to  a 
different  level  of  service. 

In  general  we  will  reqiiire  sufficient 
frequencies  to  acconunodate  both  the 
number  of  passengers  and 
accompanying  baggage  as  well  as 
normal  cargo  requirements  of  the 
communities.  We  recognize  the  critical 
importance  of  cargo  air  service  for  the 
communities  in  Alaska  and  will  include 
cargo  as  a  factor  in  determining  the 
numbers  of  flights  and  capacity  of 
service  we  will  guarantee.  We  do  not 
aniticipate  specifying  actual  freight 
capacity  or  aircraft  to  be  operated  for 
cargo  purposes.  Instead,  we  would 
require  frequencies  based  on  the  overall 
passenger  and  cargo  needs  of  the  point 
In  considering  cargo,  we  recognize  that 
in  Alaska  cargo  is  frequently 
transported  in  the  passenger 
compartment  of  aircraft  and  that  the 
carriage  of  large  cargo  items  can 
preclude  the  accommodation  of 
passengers  on  a  particular  flight  or 
alternatively  the  carriage  of  passengers 
may  result  in  delays  in  transporting 
cargo.  'Thus,  it  is  difficult  to  establish 
required  service  levels  based  on  the 
separate  capacity  needs  for  passengers 
and  cargo.  We  will  try  to  examine  the 
combined  need  for  passenger  and  cargo 
service  in  determining  the  level  of 
service  to  be  required,  and  we  expect 
that  with  the  level  we  set  both 
transportation  needs,  passenger  and 
cargo,  will  be  afforded  service  that 
meets  the  communities  essential  air 
service  needs. 

Although  the  Act  has  established  1976 
as  a  reference  for  the  level  of  essential 
air  service  in  Alaska,  as  a  starting  point 
in  our  analysis  we  will  examine  the  1978 
and  1979  service  and  traffic  levels.  If 
higher  service  than  the  two  round  trips 
per  week  or  the  1976  level  is  warranted 
on  the  basis  of  the  1978-1979 
experience,  we  will  make  a 
determination  based  on  these  higher 
service  requirements.  On  the  other  hand, 
if  a  lower  level  of  service  than  the  1976 
level  is  warranted,  we  will  submit  that 
level  to  the  Alaska  Transportation 
Commission.  We  will  work  with  the 
Alaska  Transportation  Conunission  in 
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whether  or  not  they  were  receiving 
certificated  air  service,  are  covered  by 
the  section  419  program.  In  addition,  the 
Board  is  to  develop  criteria  for 
designating  additional  eligible  points, 
both  in  Alaska  and  Hawaii  and  also 
from  the  list  of  points  deeertificated 
between  July  1, 1968,  and  October  24, 
1978.  There  are  no  provisions  in  the  Act 
for  the  Board  to  include  any  other  points 
under  the  program.  Several  parties 
commented  that  it  is  unfortunate  that 
the  law  does  not  make  provisions  for 
bringing  new  communities  under  the 
essential  air  service  program,  one  noting 
that  the  eligibility  of  non-certificated 
points  may  have  “fallen  through  the 
cracks”  of  PL  95-504,  and  another 
suggesting  that  the  Board  seek  relief 
from  the  Act  to  designate  new  eligible 
points  in  the  lower  48  States.  We 
appreciate  these  views,  and  will  take 
them  under  consideration.  Our  efforts 
here  to  develop  our  policy  for 
determining  the  level  of  essential  air 
service  are  not  affected  by  any  decision 
on  the  eligibility  issue,  however. 

With  respect  to  hyphenated  points, 
we  indicated  that  we  would  consider  the 
views  of  a  hyphenated  community  as  to 
whether  it  requires  service  to  its  own 
airport  to  meet  its  essential  air 
transportation  needs.  If  trafHc  at  a 
hyphenated  community  justifies  service 
to  both  cities’  airports  and  the  primary 
airport  in  the  area  does  not  reasonably 
meet  the  essential  air  transportation  of 
both  cities,  we  might  require  service  to 
both  airports.  We  noted  that  the 
statutory  minimum  service  level  of 
section  419(f)  could  be  fulfilled  in  these 
cases  by  the  aggregate  amount  of 
service  to  both  airports.  In  addition,  we 
indicated  that  a  community  hyphenated 
between  July  1, 1968,  and  October  24, 
1978,  could  also  seek  to  be  designated  as 
a  separate  eligible  point  under  section 
419(b]  of  the  Act,  on  the  grounds  that  a 
point  that  lost  service  at  ^ts  airport  as  a 
result  of  being  hyphenated  with  another 
point  on  a  carrier’s  certificate  after  1968 
was  in  effect  deleted  from  that 
certificate. 

One  commenter  claimed  that  the 
exclusion  of  coverage  for  a  hyphenated 
point  is  unjustified  and  that  the  Board 
should  encourage  service  at  secondary 
or  satellite  airports,  pother  party 
indicated  that  the  Board’s  policy  would 
be  acceptable.  The  DOT  suggested  that 
hyphenated  points  should  be  dealt  with 
as  a  single  point,  and  that  any 
consideration  that  would  effectively 
alter  hyphenation  orders  of  the  Board 
issued  between  July  1, 1968,  and 
October  24, 1978,  should  be  done  within 
the  context  of  eligibility  determinations 
under  section  419(b).  ITie  DOT  believes 


that  the  Board  should  not  require  the 
division  of  essential  service  between 
hyphenated  cities  unless  desired  by  the 
affected  community. 

We  believe  that  the  approach  we  have 
outlined  will  allow  full  consideration  of 
hyphenated  communities’  views  and  air 
service  needs.  We  also  believe  each 
community’s  circumstances  should  be 
examined  on  an  individual  basis  eind 
that  our  determination  should  reflect 
these  circumstances.  In  conjunction  with 
this,  each  hyphenated  community  was 
sent  a  separate  questionnaire  seeking  its 
views  and  data  on  its  air  transportation 
needs.  With  this  information,  we  hope  to 
establish  whether  the  essential  air 
service  requirements  of  both 
communities  necessitate  service  to 
separate  airports,  or  whether  combined 
service  to  one  airport  is  sufficient.  For 
those  points  hyhenated  prior  to  July  1, 
1968,  the  statutory  provisions  preclude 
us  from  reviewing  the  hyphenated  point 
for  designation  as  a  separate  eligible 
point. 

Two  communities  presented 
arguments  on  general  issues  related  to 
certain  groups  of  eligible  points.  The 
City  of  Stockton  and  the  County  of  San 
Joaquin,  California,  claimed  that  the 
Board  should  establish  separate 
guidelines  for  points  that  were 
previously  served  by  more  than  one 
certificated  carrier  and,  because  of 
carrier  suspensions,  are  now  served  by 
only  one  certificated  carrier.  Under 
section  419(a)(2)(B),  the  Board  is 
required  to  determine  what  is  essential 
air  transportation  for  such  points  within 
six  months  of  receiving  notice  that 
service  to  such  points  will  be  provided 
by  not  more  than  one  certificated 
carrier.  Stockton  and  San  Joaquin 
alleged  that  because  such  points  were 
historically  receiving  a  higher  level  of 
service,  the  Board  should  guarantee  a 
higher  level  of  essential  air 
transportation,  including  service  to 
several  hubs  with  jet  aircraft.  We  find 
no  basis  for  such  a  distinction  and  will 
not  establish  separate  guidelines  for 
points  in  this  category.  The  statutory 
definition  of  essential  air  transportation 
applies  equally  to  all  points  for  which 
the  Board  must  make  determinations, 
and  does  not  indicate  that  different 
points,  other  than  Alaska  points,  should 
be  considered  imder  different  criteria. 

'The  Commonwealth  of  Puerto  Rico 
and  the  City  of  Ponce  made  a  similar 
argument  for  separate  guidelines  for 
points  not  on  the  mainland.  They  argued 
that  because  of  the  isolation  and  unique 
logistical  relationship  to  the  mainland 
different  air  transportation  needs  exist 
requiring  special  consideration  by  the 
Board.  ‘Iliey  point  out  that  there  is  a 


greater  economic  impact  of  air  service 
and  that  direct  air  transportation  to  the 
mainland  is  vital.  We  will  consider 
these  views  in  addressing  the  essential 
air  transportation  requirements  of  the 
individual  communities,  but  we  do  not 
believe  there  is  any  justification,  legal  or 
economic,  for  separating  these  points  as 
a  class  and  for  committing  the  Board  to 
a  different  policy  framework  regarding 
essential  air  transportation 
determinations.  Such  an  approach 
would  undermine  one  of  the  major 
objectives  in  establishing  these 
guidelines:  to  establish  a  fair  and 
consistent  policy  fi’amework  w  hereby 
we  can  examine  each  community 
individually. 

In  addition,  there  were  a  number  of 
issues  raised  in  the  comments  that  we 
did  not  address  in  our  proposed 
guidelines.  For  the  most  part,  these 
issues  are  related  more  to  the 
implementation  of  the  section  419 
guaranteed  service  and  subsidy  program 
than  to  the  process  of  determining 
essential  air  transportation  levels  that 
we  were  proposing  in  PSDR-59  and 
PDR-66.  We  therefore  do  not  believe 
these  issues  should  be  contained  in 
guidelines  for  determinations  for 
essential  air  service.  However,  since 
these  issues  are  integrally  related  to  the 
overall  419  program  and  there  is 
significant  concern  on  the  part  of 
communities  and  states  about  om  policy 
on  these  matters,  we  would  like  to  take 
this  opportunity  to  indicate  our  position 
on  these  matters  and  how  we  propose  to 
handle  them. 

A  major  concern  of  a  number  of 
communities  and  states  is  the  issue  of 
carrier  fitness.  It  was  noted  that  the 
Board  has  a  statutory  obligation  to 
ensure  safe  and  reliable  air  service 
under  the  essential  air  service  program, 
and  that  to  meet  this  mandate  the  Board 
must  assess  the  reliability  and 
responsibility  of  carriers  that  are 
providing  essential  air  serAdce. 
Specifically,  they  contend  that  the  Board 
should  examine  the  stability  of  air 
carriers,  including  their  financial 
position,  the  availability  of  aircraft  and 
the  extent  of  fleet  support  facilities,  their 
insurance  coverage  and  their  employee 
policies.  It  was  also  argued  that  the 
Board  should  select  one  carrier  for 
meeting  the  essential  air  transportation 
needs  of  a  community  and  charge  that 
carrier  with  the  responsibility  for 
maintaining  the  service.  One  community 
suggested  ^at  rules  on  ethics  and  safety 
of  carriers  should  be  imposed.  Another 
indicated  that  commuter  air  carrier 
standards  are  lower  than  those  of 
certificated  carriers  and  that  the  Board 
should  take  steps  to  meet  its  statutory 


53658  Federal  Register  /  Vol.  44,  No.  175  /  Friday.  September  7.  1979  /  Rules  and  Regulations 


obligation  to  see  that  no  commuter  is 
allowed  to  serve  an  eligible  point  unless 
it  is  fit. 

We  recognize  our  statutory 
obligations  regarding  fitness  of  air 
carriers,  and  since  passage  of  the 
Airline  Deregulation  Act  we  have 
undertaken  major  efforts  in  this  area. 
Early  this  year  we  set  up  task  forces 
within  the  Board  to  examine  fitness 
issues  and  to  develop  a  comprehensive 
approach  to  meeting  these  requirements. 
On  July  19, 1979,  we  adopted  a  notice  of 
proposed  rulemaking,  EDR-385,  44  FR 
44108,  July  26, 1979,  that  proposes  to 
establish  a  new  Part  204  of  the  Board’s 
Regulations  setting  forth,  among  other 
things,  the  data  that  commuter  carriers 
serving  an  eligible  point  must  file  to 
enable  us  to  determine  their  fitness. 
Because  of  the  importance  and  concern 
about  carrier  fitness  under  the  section 
419  program,  we  will  briefly  highlight 
our  tentative  position  and  proposal. 

One  of  the  major  aspects  of  carrier 
fitness  is  safety.  Throughout  the  Airline 
Deregulation  Act  Congress 
unequivocally  stressed  the  primary  and 
overriding  importance  of  air  safety.  As 
we  indicated  earlier,  the  responsibility 
for  safety  in  air  transportation  resides 
with  the  Federal  Aviation 
Administration.  That  agency  is 
responsible  for  establishing  operating 
end  maintenance  standards  and 
monitoring  the  operations  of  air  carriers 
to  ensure  compliance  with  such  safety 
standards.  We  have  at  all  times 
considered  FAA  evaluations  of  safety 
an  important  element  of  our  fitness 
determinations  and  will  continue  to  do 
so  in  the  future.  Furthermore,  to  enable 
the  FAA  to  evaluate  the  airworthiness 
of  carriers  more  effectively  in  the  future 
and  to  satisfy  ourselves  that  the  FAA’s 
determinations  are  made  on  the  best 
evidence  available,  we  have  recently 
entered  into  an  interagency  agreement 
with  the  FAA  that  provides  for  the 
mutual  exchange  of  information  relating 
to  the  safety  of  a  carrier.  We  believe  this 
will  enable  both  agencies  to  perform 
their  duties  more  fully  and  insure  a  high 
standard  of  safety  in  air  transportation. 

Another  aspect  of  essential  air  service 
fitness  is  service  reliability.  Under 
section  419,  we  have  a  statutory 
obligation  to  ensure  the  continuous 
availability  of  essential  air  service  at 
each  eligible  point.  In  meeting  this  we 
must  be  satished  that  the  carrier  or 
carriers  relied  upon  can  in  fact  provide 
uninterrupted  service.  To  help  us  to 
make  us  to  make  this  determination,  we 
have  proposed  in  EDR-385  to  require 
that  an  applicant  that  wishes  to  provide 
essential  air  transportation  file  (1)  a 
description  of  its  current  fleet,  including 


the  average  number  of  hours  each  type 
of  aircraft  is  currently  flown  per  day  and 
an  estimate  of  the  impact  the  proposed 
essential  air  service  would  have  on  its 
utilization  of  its  fleet,  (2)  a  description  of 
the  back-up  aircraft  available  to  it,  (3)  a 
description  of  the  fuel  available  to  it  to 
perform  the  proposed  essential  air 
service,  (4J  detailed  schedules  of  the 
service  to  be  provided,  (5)  its 
systemwide  on-time  and  completion 
record  for  the  preceding  five  years,  (6J  a 
U  affic  forecast  and  (7)  a  statement  from 
the  State  public  utilities  commissions,  if 
any,  or  other  office  handling  consumer 
complaints  in  each  State  in  which  the 
carrier  operates  regarding  its  consumer 
complaints  record  for  the  preceding 
three  years.  In  addition,  to  the  extent 
necessary,  we  would  reserve  the  right  to 
require  whatever  additional  information 
is  required  for  us  to  make  a 
determination  on  fitness.  Thus,  we  are 
committed  and  prepared  to  examine 
carrier  fitness  issues  in  individual 
essential  air  service  cases  as  requested 
in  the  comments  to  our  proposed 
guidelines. 

Another  important  issue  raised  in  the 
comments  is  fares.  It  was  suggested  that 
we  establish  specific  fare  setting 
procedures  and  a  mechanism  for 
monitoring  fares.  Several  comments 
noted  that  section  419  directs  the  Board 
to  ensure  essental  air  transportation 
“.  .  .  at  rates,  fares,  and  charges  which 
are  not  unjust,  unreasonable,  unjustly 
discriminatory,  unduly  preferential,  or 
unduly  predjudicial .  .  .".  On  the  issue 
of  fares,  the  Commuter  Airline 
Association  of  America  alleged  that 
carriers  should  have  freedom  to 
experiment  with  fares  and  also 
indicated  that  joint  fares  are  important 
in  providing  access  to  the  national  air 
transportation  system  for  small  cities. 
The  New  Haven  Parties,  et  al,  alleged 
that  the  Board  is  effectively  limiting 
essential  air  transportation  to  commuter 
carriers,  and  with  service  by  those 
carriers  the  Board  is  guaranteeing  that 
those  communities  left  to  essential  air 
transportation  will  suffer  unjust  and 
'  unreasonable  fares,  citing  the  higher  per 
mile  charge  of  commuter  carriers  vis-a- 
vis  certiHcated  carriers.  The  Commuter 
Airlines  Association  of  America 
countered  this  allegation  indicating  that 
commuter  fares  are  comparable  to  local 
service  carrier  fares  for  similar  stage 
lengths.® 

*The  DOT  examined  this  issue  of  comparability 
of  fares  between  certiHcated  carriers  and  commuter 
carriers,  concluding  “that  a  careful  analysis  of 
available  evidence  indicates  that  commuters 
generally  charge  lower  fares  than  regulated  airlines 
in  short-haul,  less  dense  markets  where  commuters 
might  be  expected  to  have  cost  advantages."  See 
“Air  Service  to  Small  Communities.  A  Report  by  the 


We  recognize  our  statutory 
requirement  to  ensure  essential  air 
service  at  reasonable  rates.  We  do  not 
believe  it  is  advisable  for  us  to  establish 
universal  procedures  for  setting  rates  to 
meet  this  requirement,  however.  In 
general,  we  prefer  to  allow  carriers  to 
establish  rates  on  the  basis  of  the 
circumstances  related  to  the  individual 
market  they  are  serving.  Commuter 
carriers  are  faced  with  the  threat  of 
immediate  entry  by  new  carriers,  and 
also,  since  the  distances  involved  with 
their  service  is  relatively  short,  they 
must  compete  with  alternative  surface 
transportation.  We  believe  these 
competitive  forces  should  act  to  ensure 
just  and  reasonable  fares.  Therefore,  we 
are  not  convinced  that  there  is  any 
danger  that  markets  served  on  a 
monopoly  basis  by  a  commuter  carrier 
will  experience  unjust  fare  levels  that 
would  justify  economically  regulating 
this  facet  of  commercial  air 
transportation.  Should  a  community 
believe  that  it  is  being  charged  unjust  or 
unreasonable  fares,  however,  it  may 
petition  us  for  relief  and  we  will 
examine  such  claims  on  an  ad  hoc  basis 
and  take  whatever  steps  are  necessary 
to  ensure  that  the  statutory  directives 
are  met. 

Consumer  protection  issues  were  also 
addressed  in  several  comments. 
Specifically,  some  commimities  argued 
that  we  should  adopt  regulations 
governing  baggage  liability,  denied 
boarding  compensation,  smoking 
sections  on  aircraft,  and  minimal 
baggage  handling  requirements.  It  was 
noted  that  the  integration  of  connecting 
service  with  the  national  transportation 
system  is  extremely  important  to  the 
essential  air  service  program  and  that 
the  reservations,  ticketing  and  baggage 
handling  capabilities  must  permit 
smooth  and  convenient  connections.  We 
are  aware  of  these  factors  and  the 
impact  of  these  passenger  servicing 
arrangements  on  the  quality  of  air 
service.  We  believe  it  is  more 
appropriate,  however,  to  consider  them 
in  a  general  consumer  protection 
proposal  rather  than  here,  where  we  are 
primarily  addressing  the  level  of  air 
service  Aat  we  will  guarantee.  We  have 
already  extended  baggage  liability  rules 
to  all  air  taxis  using  aircraft  with  a 
passenger  capacity  of  more  than  30  (ER- 
1123,  44  FR  30080,  May  24. 1979J  and 
consumer  protection  ^es  to  all 
commuter  carriers  regarding  oversales 
(ER-1050.  43  FR  24277,  June  4. 1978J  and 
smoking  (ER-1091,  44  FR  5071,  January 
25, 1979J  for  operations  with  30-seat  or 
larger  aircraft.  These  rules  do  not 

Office  of  Transportation  Regulatory  Policy,”  U.S. 
Department  of  Transportation,  1976,  Exhibit  4. 
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address  consumer  issues  as  they  relate 
to  essential  air  transportation  however, 
since,  we  may  be  relying  on  operations 
of^  small  aircraft  to  provide  essential 
service  at  some  points.  Consequently, 
we  will  undertake  a  review  of  these 
consumer  protection  areas. 

The  availability  of  fuel,  throughout  the 
industry,  but  particularly  for  commuter 
operators,  and  its  impact  on  continued 
operations  to  meet  essential  air  service, 
is  apparently  a  concern  of  several 
communities,  and  no  doubt  with  the 
recent  shortages,  this  concern  may 
become  more  important.  It  was 
suggested  that  when  an  incumbent 
carrier  suspends  service  at  a  point,  it 
should  be  required  to  make  its  fuel 
available  to  the  replacement  carrier. 
Another  suggestion  was  that  we  request 
the  Department  of  Energy  to  make 
special  fuel  allocations  for  essential  air 
service.  The  fuel  situation  is  an 
extremely  complex  problem  which 
involves  varying  logistical  and  legal 
considerations  from  one  place  and  set  of 
carriers  to  another.  The  transfer  of  fuel 
supplies  from  one  carrier  to  a 
replacement  carrier  may  not  be  feasible. 
For  example,  the  incumbent  carrier 
providing  essential  air  services  between 
A  and  B  may  be  fueling  its  aircraft  at  a 
downline  point  C  and  the  potential 
replacement  carrier  may  not  serve  C.  Or, 
the  two  carriers  might  be  operating 
different  types  of  aircraft  requiring 
different  fuel. 

We  have  been  in  contact  with  the 
Department  of  Energy  (DOE)  and  are 
now  drafting  a  Memorandum  of 
Understanding  that  will  outline  the 
procedures  for  co-ordinating  the  efforts 
of  the  two  agencies  to  assure  supplies  of 
fuel  for  commuter  carriers  providing 
essential  air  service.  Although  not  yet 
finely  adopted,  the  agreement  probably 
will  require  the  DOE  to  investigate 
reports  of  fuel  unavailability  for 
commuter  carriers  and  to  contact  the 
carrier,  the  fixed  base  operator,  and  the 
fuel  supplier  to  attempt  to  obtain 
additional  fuel.  The  Board  for  its  part 
will  monitor  the  fuel  availability 
situation  and  will  advise  the  DOE  if  a 
carrier  providing  essential  air  service  is 
having  difficulty  obtaining  fuel.  The 
Board  may  also,  when  advised  by  DOE 
that  fuel  cannot  be  obtained  for  a 
potential  replacement  carrier,  notify  the 
incumbent  carrier  that  it  may  not  have 
leave  the  market  until  its  replacement 
has  been  able  to  make  satisfactory  fuel 
supply  arrangements.  We  will  continue 
to  work  with  the  Department  of  Energy 
to  overcome  any  problems  in  this  area. 

Several  comments  addressed  the 
subsidy  program  under  section  419.  One 
commenter  proposed  that  the  Board 


determine  the  anticipated  subsidy  level 
for  essential  air  services  at  a  point  prior 
to  the  Board’s  examination  of  operating 
proposals  and  selection  of  an  air  carrier. 
Another  noted  that  subsidy  must  include 
a  fair  return  on  investment.  One 
commenter  contended  that  the  subsidy 
cutoff  level  should  not  be  tied  to  the 
essential  air  service  level  that  the  Board 
will  guarantee  and  that  subsidy  should 
decrease  over  time.  The  Act  directs  us 
to  determine  the  level  of  essential  air 
service  and  to  guarantee  that  level  with 
subsidy  if  necessary.  Thus,  by  the  terms 
of  the  Act,  whatever  level  of  service  we 
require  to  meet  a  community’s  essential 
air  service  needs  is  potentially  eligible 
for  subsidy,  although  in  most  cases  we 
expect  operations  above  a  certain  level 
to  be  self-sufficient.  In  any  event,  our 
primary  responsibility  is  to  ensure  the 
essential  level  of  service.  In  those 
instances  where  a  carrier  found  to  be  fit 
under  our  fitness  criteria  is  prepared  to 
meet  this  service  requirement  without 
government  financial  support,  we  will 
not  be  providing  subsidy.  Where  carrier 
selection  is  required,  we  will  assess  the 
quality  of  the  service  proposed  as  well 
as  the  subsidy  request  in  making  our 
♦selection.  We  will  be  addressing  the 
issues  involved  in  the  specific 
computation  of  subsidy  in  a  later  rule. 

Since  this  rule  is  a  statement  of  policy 
and  must  be  in  effect  if  the  Board  is  to 
meet  the  statutory  deadline  imposed  by 
section  419  of  the  Federal  Aviation  Act, 
we  find  the  good  cause  exists  for  making 
this  rule  immediately  effective. 

Accordingly,  the  Civil  Aeronautics 
Board  adds  a  new  Part  398,  Guidelines 
for  Individual  Determinations  of 
Essential  Air  TransportQtion,  to  Title  14 
of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  398— GUIDELINES  FOR 
INDIVIDUAL  DETERMINATIONS  OF 
ESSENTIAL  AIR  TRANSPORTATION 

Sec. 

398.1  Purpose. 

398.2  Number  and  designation  of  hubs. 

398.3  Specific  airports. 

398.4  F.quipment. 

398.5  Frequency  of  flights. 

398.6  Maximum  available  capacity  to  be 
guaranteed  by  the  Board. 

398.7  Time  of  flights. 

398.8  Number  of  stops  permitted. 

Authority:  Secs.  204,  419  of  the  Federal 

Aviation  Act  of  1958,  as  amended,  72  Stat. 

763,  92  Stat.  1732,  49  U.S.C.  1324, 1389. 

§  398.1  Purpose. 

The  purpose  of  this  part  is  to  establish 
general  guidelines  for  determination  of 
essential  air  transportation  for  each 
eligible  point  under  section  419  of  the 
Act.  Procedures  for  the  determinations 


of  the  essential  air  service  level  for  a 
point  are  in  Part  325  of  this  Chapter. 

§  398.2  Number  and  designation  of  hubs. 

(a)  What  is  a  hub?  The  Board 
considers  a  hub  to  be  any  point 
enplaning  more  than  0.05  percent  of  the 
total  enplanements  in  the  United  States 

(b)  How  many  hubs?  (1)  The  Board 
will  require  service  to  one  or  two  hubs. 
The  Board  will  require  service  to  two 
hubs  if  an  eligible  point  has  close 
commercial,  geographical,  and  political 
ties  to  both  hubs  and  if  there  if  sufficient 
traffic  from  the  eligible  point  to  support 
two  round  trips  per  day  to  both  hubs.  If 
traffic  is  not  sufficient,  the  Board  may 
require  one  round  trip  per  day  to  both 
hubs  if  the  community  requests  such 
service. 

(2)  In  no  event  will  essential  air 
service  be  service  to  more  than  two 
hubs. 

(c)  Which  hub?  (1)  In  designating 
hubs,  the  board  will  weigh  all  of  the 
following  factors: 

(1)  The  extent  to  which  candidate  hubs 
provide  access  to  the  national  air 
transportation  system; 

(ii)  The  commercial,  geographic,  and 
political  ties  of  candidate  hubs  to  the 
eligible  point; 

(iii)  The  traffic  levels  to  candidate 
hubs,  as  shown  by  traffic  studies  and 
origin  and  destination  data; 

(iv)  Distance  of  hubs  from  the  eligible 
point;  and 

(v)  Size  of  candidate  hubs.  (Large  size 
will  be  a  positive  factor,  but  mainly  as 
substantiating  the  access  and 
community  ties  factors.) 

(2)  For  Alaska,  rather  than  requiring 
service  to  a  hub,  the  Board  may  only 
require  that  service  from  an  eligible 
point  be  to  a  focal  point  for  traffic  in  the 
area  of  the  eligible  point  that  has  service 
to  a  larger  hub. 

§  398.3  Specific  airports. 

(a)  Essential  air  service  may  be 
specified  as  service  to  a  particular  ■ 
airport  at  the  eligible  point.  In  the  case 
of  hyphenated  points,  essential  air 
service  will  be  specified  as  service  to 
more  than  one  airport  only  if  clearly 
necessary  and  if  the  multiairport  service 
is  economically  feasible  and  justified  on 
the  basis  of  traffic  levels  at  these 
airports. 

(b)  Essential  air  service  does  not 
usually  require  service  to  a  particular 
airport  at  a  hub. 

§  398.4  Equipment. 

It  is  not  generally  the  policy  of  the 
Board  to  require  any  specific  size  or 
type  of  aircraft  for  providing  essential 
air  transportation  except  that — 
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(a)  All  aircraft  must  be  sufficient  to 
accommodate  passengers  and 
accompanying  baggage  at  the  point; 

(b)  Larger  aircraft  may  be  required 
over  long  distances; 

(c)  All  aircraft  must  meet  the 
applicable  safety  standards  of  the 
Federal  Aviation  Administration; 

(d)  All  aircraft,  other  than  those 
serving  points  in  Alaska  or  points  that 
have  agreed  to  some  other  arrangement, 
must  have  two  engines  and  be  operated 
with  two  pilots; 

(e)  Pressurized  and  air  conditioned 
aircraft  will  be  required  when 
absolutely  necessary  to  provide  usable 
air  service  at  the  eligible  points;  and 

(0  The  aircraft  must  be  conveniently 
accessible  to  passengers  by  stairs  rather 
than  over  the  wing. 

§  398.5  Frequency  of  flights. 

(a)  Except  in  Alaska,  it  is  the  policy  of 
the  Board  to  require  at  least  two  round- 
trip  flights  on  each  weekday  and  two 
round  trips  over  the  weekend  from  the 
eligible  point  to  the  designated  hub, 
unless  the  point  was  receiving  less  than 
that  in  1977  and  cannot  support  such 
service  at  60  to  65  percent  average  load 
factors. 

(b)  In  Alaska,  it  is  the  policy  of  the 
Board  to  require  either  two  roimd  trips 
each  week  to  each  designated  hub  or 
focal  point,  or  the  level  of  service  that 
existed  for  the  point  in  1976,  whichever 
is  greater,  unless  such  service  is  clearly 
unnecessary  and  the  Alaska 
Transportation  Commission  agrees  that 
a  different  level  of  service  would  meet 
the  needs  of  the  community. 

(c)  An  essential  service  level  may  be 
set  at  more  than  that  stated  in 
paragraphs  (a)  or  (b)  of  this  section  if — 

(1)  Historic  traffic  data  and  studies  of 
traffic  genera tiT^  potential  of  the  point 
indicate  that  more  frequent  service  is 
needed  to  acconunodate  passengers  and 
accompanying  baggage  with  the  aircraft 
used  at  that  point; 

(2)  More  flights  are  needed  because 
the  capacity  available  to  the  eligible 
point  is  being  shared  with  traffic 
destined  for  an  intermediate  stop  or  for 
a  point  beyond  the  eligible  point; 

(3)  More  flights  are  needed  to 
accommodate  passengers  because 
smaller  aircraft  are  being  used  at  the 
point;  or 

(4)  For  Alaska,  the  Alaska 
Transportation  Commission  agrees  that 
more  frequent  service  is  needed  to 
accommodate  cargo  traffic  with  the 
aircraft  used  at  the  eligible  point. 

(d)  For  eligible  points  where  traffic 
levels  vary  with  the  season,  a  two-tier 
level  of  essential  air  service  will  be 
established  with  required  flight 
frequencies  changing  accordingly. 


§  398.6  Maximum  available  capacity  to  be 
Guaranteed  by  the  Board. 

(a)  Only  imder  unusual  circumstances 
will  an  eligible  point's  essential  air 
service  level  be  fixed  at  a  number  of 
flights  that  will  accommodate  more  than 
80  passengers  each  day  at  the  point  (40 
passengers  fi'om  the  eligible  point  and  40 
passengers  back  to  that  point). 

Generally,  80  passengers  can  be 
accommodated  by  guaranteeing  120 
available  seats  each  day  at  the  point  (60 
seats  in  each  direction). 

(b)  The  Board  may  guarantee  an 
eligible  point  more  Uian  120  seats  each 
day  if: 

(1)  The  number  of  stops  between  or 
beyond  the  eligible  point  and  the  hub 
results  in  available  aircraft  capacity 
serving  at  the  eligible  point  being  shared 
with  passengers  at  those  intermediate 
stops  or  beyond  points; 

(2)  The  distance  between  the  eligible 
point  and  the  designated  hub  requires 
the  use  of  large  aircraft; 

(3)  The  eligible  point  is  extremely 
isolated; 

(4)  The  eligible  point  has  suffered  an 
abrupt  and  significant  reduction  in  its 
service  that  warrants  a  temporary  ^ 
increase  in  the  maximum  guaranteed 
capacity  for  that  point;  or 

(5)  Other  unusual  circumstances 
warrant  guaranteeing  the  eligible  point 
more  than  120  seats  each  day. 

(c)  Eligible. points  receiving  self- 
sufficient  air  service  will,  in  the  event  of 
service  reductions,  generally  not  be 
guaranteed  more  than  75  percent  of  their 
present  level  of  service  to  a  maximum  of 
60  available  seats  each  day  in  each 
direction  (120  seats  total). 

§398.7  Time  of  flights. 

To  qualify  as  essential  air  service, 
flights  must  depart  at  reasonable  times. 

It  is  the  policy  of  the  Board  to  consider 
the  reasonableness  of  the  time  in  view 
of  the  piupose  for  which  the  local 
passengers  are  traveling.  If  travel  is 
primarily  to  connect  with  other  flights, 
local  flight-times  should  be  designed  to 
link  with  those  flights.  If  travel  is 
primarily  local,  there  should  be  at  least 
one  flight  in  the  morning  and  one  in  the 
late  afternoon  or  evening. 

§  398.8  Number  of  stops  permitted. 

(a)  A  maximum  of  two  stops  is 
permitted  in  providing  essential  air 
service  between  the  eligible  point  and  a 
hub,  unless  otherwise  agreed  with  the 
community. 

(b)  In  Alaska,  more  than  two  stops 
may  be  permitted  if  required  by  low 
traffic  levels  at  the  eligible  point  or  by 
the  long  distance  between  the  eligible 
point  and  the  hub. 


(c)  The  Board  may  require  one-stop  or 
non-stop  service  when  that  is  necessary 
to  make  the  service  usable. 

(d)  Where  an  eligible  point  normally 
is  an  intermediate  stop  that  shares 
available  capacity  with  another  point,  it 
is  the  policy  of  the  Board  to  either 
require  additional  capacity  (more  flights 
or  larger  aircraft)  between  the  hub  and 
the  eligible  point  or  to  specify  some 
turnaround  operations  in  that  route 
segment. 

By  the  Civil  Aeronautics  Board: 

Phyllis  T.  Kaylor, 

Secretary. 

Airport  Commission  of  Forsyth  County 
Appalachian  Regional  Commission 
Arctic  Slope  Regional  Corporation 
Aspen  Airways,  Inc. 

Board  of  County  Commissioners  Carteret 
County 

California  Department  of  Transportation 

California  Public  Utilities  Commission 

Carlsbad,  Clovis  and  Hobbs,  New  Mexico 

Central  Vermont  Chamber  of  Commerce 

Central  Wisconsin  Airport 

City  of  Aberdeen,  SouUi  Dakota 

City  and  County  of  Alamosa,  Colorado 

City  of  Asheville,  North  Carolina 

City  of  Baker,  Oregon 

City  of  Bimidji,  Minnesota 

City  of  Corvallis,  Oregon 

City  of  Douglas,  Arizona 

City  of  Eugene,  Oregon 

City  of  Fayetteville 

Cities  and  Chambers  of  Commerce  of  Garden 
City,  Dodge  City,  Great  Bend,  and  Hays, 
Kansas 

City  of  International  Falls.  Minnesota 
City  of  Lyncburg,  Virginia 
City  of  McAlester,  Oldahoma 
City  of  Modesto,  California 
City  of  Redding,  California 
City  of  Redmond,  Oregon 
City  of  Santa  Barbara,  California 
City  of  Stockton  and  the  County  of  San 
Joaqiun,  California 
City  of  Thief  River  Falls,  Minnesota 
City  of  Worthington,  Minnesota  and  the 
Municipal  Airport  Commission 
Columbia  Regional  Airport 
Columbus  Airport  Commission 
Columbus  Metropolitan  Airport 
Commonwealth  of  Massachusetts 
Commonwealth  of  Puerto  Rico  and  the  City 
of  Ponce 

Commonwealth  of  Virginia 
Commuter  Airline  Association  of  America, 
Inc. 

Connecticut  Department  of  Transportation 
Corning  and  Cheming  County  Chamber  of 
Commerce 

County  of  Humboldt,  California 
Delta  Air  Lines 
Duluth  Airport  Authority 
Enid,  Oklahoma 

Florida  Public  Service  Commission  and  the 
Florida  Department  of  Transportation 
Four  Comers  Regional  Commission 
Great  Northern  Airlines,  Inc. 

Green  Hills  Aviation,  Ltd. 

Hulman  Field  Airport  Authority 
Igor  I.  Sikorsky  Memorial  Airport 
Illinois  Department  of  Transportation 
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Indianapolis  Airport  Authority 
Iowa  Department  of  Transportation 
Jackson  County,  Oregon 
Kansas  Department  of  Transportation 
Kern  County  Department  of  Airports 
L.A.B.  Flying  Service,  Inc. 

Lake  Charles  Municipal  Airport 
Michigan  Aeronautics  Commission  and  the 
Michigan  Department  of  Transportation 
Minnesota  Department  of  Transportation  and 
the  Local  Airline  Service  Action 
Committee 

Mississippi  Airport  Managers  Association 
and  the  Mississippi  Aeronautics 
Commission 

Monterey  Peninsula  Airport  District 
Mount  Vernon  Airport  Authority 
National  Assoication  of  State  Aviation 
Officials 

New  Hampshire  Aeronautics  Commission 
New  Haven  Parties,  the  Peoria  Parties,  the 
Rockford  Parties  and  the  Midland  Parties 
New  York  Department  of  Transportation 
North  Slopes  Borough 
Ozark  Air  Lines 

Panama  City-Bay  County  Airport  and 

Industrial  District  and  the  Bay  County 
Chamber  of  Commerce 
Piedmont  Aviation,  Inc. 

Ponca  City,  Oklahoma 
Port  of  Portland 
Routt  County  Airports 
San  Luis  Valley  Council  of  Governments 
South  Dakota  Airport  Management 
Association 

South  Dakota  Department  of  Transportation 
State  of  Arizona 

State  of  New  Mexico  Transportation 
Department 
State  of  North  Carolina 
State  of  Oregon 
State  of  Vermont 

State  of  Wisconsin  Department  of 
Transportation 

Texas  Aeronautics  Commission 

U.S.  Postal  Service 

U.S.  Department  of  Transportation 

University  of  Illinois  at  Urbana-Champaign 

Utah  Air  Travel  Commission 

The  Yuma  Ad  Hoc  Committee  for  Air  Service 

CAB  Regional  Offices  * 

1.  Joseph  W.  Mullin,  Regional  Director — 

OCCR,  Civil  Aeronautics  Board,  Logan 
International  Airport,  Old  Tower 
Building.  Third  Floor,  East  Boston, 
Massachusetts  02128  (617J  567-3301. 

2.  William  W.  Critchfield,  Regional  Director — 

OCCR.  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue  NW.,  Washington, 
D.C.  20428  (202)  673-5191. 

3.  Samuel  C.  Clark  III,  Regional  Director — 

OCCR.  Civil  Aeronautics  Board,  Atlanta, 
Georgia.* 

4.  Edward  L.  McCusker,  Regional  Director — 

OCCR.  Civil  Aeronautics  Board,  Dallas, 
Texas.* 

5.  Dean  Sparkman,  Regional  Director — 

OCCR,  Civil  Aeronautics  Board,  601  East 


‘Map  filed  as  part  of  the  original  document. 

*  These  are  newly-established  offices  and  the 
representatives  may  be  contacted  through  OCCR 
Headquarters,  in  Washington.  (202)  673-5191. 


12th  Street,  Kansas  City,  Missouri  64106 
(816)  374-6393. 

6.  John  T.  Smith,  Regional  Director — OCCR, 

Civil  Aeronautics  Board,  2555  Flores 
Street,  Suite  395,  San  Mateo,  California 
94403  (415)  574-3153. 

7.  P.  R.  Steinman  III,  Field  Representative, 

Civil  Aeronautics  Board,  701  C  Street 
Box  27,  Anchorage,  Alaska  99513  (907) 
271-5146. 

(FR  Doc.  79-27939  Filed  9-6-79;  8:4.S  am| 
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14  CFR  Part  325 

[Regulation  PR-213;  Enactment  of  Part; 
Docket  35464] 

Essential  Air  Service  Procedures 

Adopted  by  the  Civil  Aeronautics  Board  at 
its  office  in  Washington,  D.C.  August  31, 1979. 
AGENCY:  Civil  Aeronautics  Board. 

ACTION:  Final  rule. 

SUMMARY:  The  CAB  adopts  procedures 
for  evaluating  the  essential  air 
transportation  needs  of  small 
communities.  This  rule  is  being  adopted 
at  the  Board’s  own  initiative. 
dates: 

Effective:  September  7, 1979  except  for 
sections  325.4,  325.7,  and  325.10  which  are 
subject  to  GAO  clearance. 

Adopted:  August  31, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  V.  Murphy,  Jr.,  Chief,  Essential 
Air  Services  Division,  Bureau  of 
Domestic  Aviation,  Civil  Aeronautics 
Board,  1825  Connecticut  Avenue,  N.W., 
Washington,  D.C.  20428;  202-673-5408. 
SUPPLEMENTARY  INFORMATION: 

Background 

By  PDR-66,  44  FR  27435,  May  10. 1979, 
the  Board  proposed  procedures 
governing  the  determination  of  essential 
air  service  levels  under  section  419  of 
the  Act.  This  proposal  followed  a  series 
of  regional  meetings,  which  were  part  of 
the  Board’s  efforts  to  gain  a  large 
amount  of  advice  from  the  public  and 
affected  communities. 

Section  419,  “Small  Community  Air 
Service,”  was  added  to  the  Federal 
Aviation  Act  by  the  Deregulation  Act  of 
1978  (Pub.  L.  95-504).  It  is  intended  to 
ensure  that,  as  Board  control  over 
carriers’  entry  and  exit  is  eased,  small 
communities  retain  at  least  essential  air 
service.  Toward  this  end,  the  Board 
must  determine  what  level  of  air  service 
is  the  essential  level  for  each 
community.  The  Board  may  make  these 
determinations  only  for  communities 
classified  as  “eligible  points”  by  the  Act. 
Eligible  points  are  those  listed  on  an  air 
carrier’s  Section  401  certificate,  those 
deleted  from  such  a  certificate  between 
1968  and  1978  that  the  Board  designates 


as  eligible,  and  other  points  in  Alaska  or 
Hawaii  that  the  Board  designates  as 
eligible.  Eligible  points  are  entitled  to  an 
essential  air  service  determination  from 
the  Board  when  they  are  served  by  one 
or  no  certificated  air  carriers.  There  are 
approximately  555  such  points,  and  their 
essential  service  determinations  must  be 
issued  by  the  Board  before  October  24, 
1979. 

The  Board’s  proposal  was  intended  to 
encourage  maximum  public 
participation.  It  was  proposed  that  State 
and  local  participation  be  facilitated  by 
mailing  questionnaires  to  local  officials. 
They  would  usually  have  60  days  to 
respond,  and  during  that  period  any 
other  person  could  submit  information 
on  a  community’s  air  service  needs.  The 
Bureau  of  Domestic  Aviation  would 
have  delegated  authority  to  issue  initial 
determinations  of  a  point’s  essential  air 
service  level.  Comments  were 
specifically  requested  on  this  proposed 
delegation  of  authority. 

Thirty  days  after  the  initial 
determination  was  issued,  any  person 
would  have  the  right  to  appeal.  During 
this  period  the  level  of  service  set  by  the 
initial  determination  would  be 
considered  the  essential  level,  although 
it  would  be  subject  to  change  if  the 
Board  found  for  the  community  on  the 
appeal.  The  proposal  envisioned  an 
informal  conference  procedure  as  the 
method  for  pursuing  the  appeal. 

After  the  determination  became  final, 
a  community  could  still  petition  the 
Board  to  have  it  modified.  The  proposal 
also  would  allow  the  Board  to 
periodically  re-examine  a  community’s 
air  service  needs  and  issue  a  new 
determination  if  it  was  justified.  Finally 
the  proposal  established  format  and 
service  requirements  for  documents  and 
exempted  communities  from  the 
requirement  of  filing  environmental 
evaluations  and  energy  information. 

Essential  Service  Determination  Process 

Delegation  of  authority.  The  most 
frequent  objections  to  the  proposed 
procedural  rule  involved  the  delegating 
of  authority  for  making  the  service 
determinations  and  the  proposal  for 
handling  the  appeals  of  that 
determination.  Commenters  were 
concerned  about  the  staffing  at  each 
decisional  level,  the  role  of  the  Board, 
the  timing,  location,  and  form  of  the 
hearing  on  the  appeal,  and  their  level  of 
service  while  the  appeal  was  pending. 
The  basis  for  most  objections  appears  to 
be  a  belief  that  the  entity  that  issues  the 
service  determination  should  not  be  the 
one  processing  the  appeal.  The  primary 
role  of  the  Bureau  of  Domestic  Aviation 
(BDA)  in  both  the  determination  of 
essential  air  service  and  in  the  appeal 
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was  labeled  unfair,  a  conflict  of  interest, 
or  a  violation  of  due  process  by  a 
number  of  commenters.  They  feared  that 
the  Office  of  Community  and 
Congressional  Relations  (OCCR)  and 
Board  Members  would  not  have  a  role 
commensurate  with  their  knowledge  of 
the  communities’  situation  and  the 
importance  of  these  determinations. 

Upon  reflection,  we  agree  that  it 
would  avoid  a  possible  appearance  of 
unfairness  to  have  the  appeals  handled 
by  an  entity  more  broadly  constituted 
than  the  one  making  the  essential 
service  determination.  The  concerns 
expressed  about  the  role  of  OCCR  and 
Board  Members,  however,  do  not  appear 
to  be  justified.  Although  by  OR-156, 
adopted  simultaneously,  we  are 
delegating  to  the  Director,  BDA,  the 
authority  to  make  the  determinations  of 
a  point's  service  needs,  both  OCCR  and 
the  Board  have  key  roles  in  the 
appellate  process.  OCCR  will  have  a 
representative  on  the  three-member 
panel  (discussed  below)  and  the  Board 
will  make  the  final  decision  of  the 
community’s  air  service  needs. 

The  delegated  method  will  create  a 
greater  appearance  of  fairness  since 
most  of  the  parties  at  the  appellate  level 
will  not  have  been  intimately  involved 
at  the  initial  determination  stage.  It  will 
also  be  administratively  more  efficient 
and  will  expedite  the  service 
determination  process  without  depriving 
a  community  of  the  right  to  bring  its 
case  before  the  Board.  The  Board 
always  has  the  final  authority  to 
determine  a  community’s  essential  air 
service.  OR-156  merely  adds  a  new 
paragraph  to  §  385.13  that  allows  BDA 
to  exercise  this  authority  in  the  initial 
decisional  phase.  BDA  will  indeed  be 
the  one  issuing  the  essential  service 
determination,  but  the  Board  can  always 
review  this  determination  where  it  is 
appealed.  This  will  allow  the  Board  to 
concentrate  on  those  items  warranting 
its  consideration.  Regardless  of  who 
issues  the  essential  service 
determination,  therefore,  a  community 
will  always  have  the  right,  under 
§  325.7,  to  have  its  air  service  needs 
considered  by  the  full  Board. 

Processing  of  appeals.  The  staffs  role 
in  the  appellate  process  will  be  to 
process  the  appeal  and  recommend  a 
disposition  based  on  their  knowledge  of 
the  particular  situation  and  their 
discussions  with  community 
representatives.  The  Board  will  be  the 
ultimate  arbiter  of  all  appeals. 
Communities  therefore  need  not  fear 
that  their  air  service  needs  will  be 
finally  decided  at  the  staff  level. 

In  order  to  avoid  any  appearance  of 
unfairness  in  the  appellate  process,  we 
are  establishing  a  three-member  staff 


panel,  with  only  one  member  from  BDA, 
to  process  the  appeals  and  recommend  a 
disposition  to  the  Board.  The  BDA 
member  will  have  some  familiarity  with 
the  community’s  situation,  while  the 
other  two  members,  one  from  the  Office 
of  General  Counsel  (OGC)  and  one  from 
OCCR,  will  not  have  been  intimately 
involved  in  the  service  determination, 
and  will  therefore  take  a  fresh  look  at 
the  issues.  This  three-member  panel  is 
the  separate  entity  that  several 
commenters  sought. 

Informal  conference.  After  an  appeal 
is  filed,  a  conference  with  the 
community  will  usually  be  held.  There 
were  many  suggestions  on  the  form  of 
this  conference  and  on  who  should  chair 
it.  Some  favored  a  formal  hearing 
chaired  by  an  Administrative  Law 
Judge.  Other  suggestions  were  to  have  a 
semi-formal  conference,  a  hearing 
before  the  Board,  a  shortened  hearing, 
an  arbitration  hearing,  a  bargaining 
session,  or  any  one  of  the  above  at  the 
community’s  option.  Among  those  who 
favored  the  informal  conference 
procedure,  the  suggested  chairmen  were 
an  Administrative  Law  Judge,  an  official 
from  a  regional  office,  an  official  of 
OCCR,  or  a  Board  member. 

We  have  decided  to  retain  the 
informal  conference  procedure  with  a 
senior  official  of  OGC  or  OCCR  acting 
as  chairman  in  most  cases.  A  Board 
Member  could  conduct  some 
conferences.  Additional  Board  staff, 
including  BDA  senior  staff,  might  also 
be  involved.  The  chairman  of  the 
conference  will  report  to  the  three- 
member  panel,  who  in  turn  will  make  a 
recommendation  to  the  Board.  Anyone 
may  attend  the  conference,  including 
employees  of  the  carriers  serving  the 
point  involved. 

We  are  convinced  that  formal 
hearings  are  not  best  suited  to  essential 
air  service  determinations.  Our 
experience  in  the  communities  for  which 
we  have  already  made  interim  service 
determinations  has  demonstated  that  an 
informal  discussion  between  Board  staff 
and  community  representatives  can  lead 
to  a  quick  and  satisfactory  resolution  of 
the  issue  at  a  minimum  of  expense  to  the 
community.  An  adversary  adjudicative 
hearing  is  not  appropriate  here,  as  we 
are  trying  to  work  with  the  communities 
in  ensuring  them  essential  air  service. 
Here,  in  contrast  to  some  route  cases, 
BDA  is  not  an  adversary  party.  A 
conference  structure  will  allow  Board 
officials  to  sit  down  with  community 
representatives  to  explore  and  perhaps 
agree  on  a  pattern  of  service.  This  is 
what  Congress  intended  when  it 
directed  us  to  consider  the  views  of  the 
interested  community.  See  124  Cong. 


Rec.  S.  5874  (daily  ed.  April  19, 1978) 
(remarks  by  Sen.  Cannon).  The 
conference  will  give  members  of  the 
affected  community,  not  versed  in  the 
technicalities  of  administrative  law,  the 
opportimity  to  present  their  views 
directly  to  the  decision-makers. 

The  informal  conference  will  have  the 
virtues  of  simplicity  and  brevity.  It  will 
^not  be  slowed  by  motions,  depositions, 
prehearing  conferences,  swearing  of 
witnesses,  or  rules  of  evidence  as  are 
formal  hearings.  A  quick  resolution  may 
be  crucial  to  communities  in  imminent 
danger  of  suffering  reductions  and  to 
those  whose  service  was  suspended 
prior  to  passage  of  the  Deregulation  Act 
and  are  therefore  already  deprived  of 
essential  air  service. 

In  most  cases,  communities  will 
pursue  their  appeals  by  filing  written 
submissions  and  attending  informal 
conferences.  In  appropriate  situations, 
the  rule  also  allows  oral  arguments 
before  the  Board.  Oral  arguments  will 
not  be  held  in  every  case,  but  when 
several  appellants  raise  similar  issues  in 
their  pleadings,  it  may  help  resolve  the 
problem  if  the  views  of  these 
communities  are  presented  to  the  Board. 
In  those  cases  we  will  hold  an  oral 
argument,  probably  in  Washington,  D.C. 

Service  level  pending  appeals. 
Regardless  of  the  procedure  adopted,  no 
appeal  can  be  decided  instantly.  The 
question  of  what  level  of  service  will  be 
guaranteed  to  a  community  while  its 
appeal  is  pending  therefore  is  a 
significant  concern.  Several 
communities  commented  on  this  issue. 
Some  asked  that  a  point’s  essential 
service  determination  be  stayed  pending 
the  outcome  of  the  appeal.  Others 
sought  to  have  their  existing  service 
maintained  in  order  to  avoid  service 
disruptions  while  the  appeal  is  pending. 

The  Board  has  decided  to  adopt 
§  325.7(e)  (now  §  325.7(g))  as  proposed 
and  have  the  determination  become 
effective  upon  issuance,  subject  to 
whatever  modiffcation  is  required  by  the 
disposition  of  the  appeal.  Those  who 
asked  that  the  determination  be  stayed 
may  not  fully  appreciate  what  such  a 
scheme  would  mean.  Currently,  carriers 
may  be  able  to  reduce  service  to  the 
statutory  minimum  level  set  by  section 
419(f)  of  the  Act  (two  round  trips  five 
days  per  week  or  the  level  of  service  the 
eligible  point  received  in  1977, 
whichever  is  less)  without  giving  the 
Board  or  the  affected  community  any 
notice  at  all.  When  a  service 
determination  takes  effect,  however,  a 
carrier  must  give  90  days  notice  (30  days 
for  commuters)  before  it  can  reduce 
service  below  the  level  set  by  the 
determination.  The  Board  also  has  the 
authority  to  require  the  carrier  to 
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continue  its  service  after  the  end  of  the 
notice  period.  To  stay  the  effectiveness 
of  the  determination,  however,  would 
leave  the  commimity  to  petition  the 
Board  under  §  419(a](10)  and  the  Board 
would  not  be  obligated  to  guarantee 
more  service  than  required  by  section 
419(f).  Thus,  the  service  determination  is 
not  likely  to  provide  a  community  with 
less  protection  from  service  reductions 
than  section  419(f),  and  will  often 
provide  more.  It  is  therefore  in  the 
interest  of  communities  to  have  an 
essential  air  service  determination  take 
effect  as  soon  as  possible,  for  whatever 
additional  protection  it  provides. 

It  is  true  that  communities  would 
usually  be  even  more  protected  from 
service  disruptions  if  the  Board  were  to 
guarantee  their  existing  level  of  service 
while  their  appeal  is  pending.  It  is 
doubtful,  however,  that  we  have  the 
power  to  do  so,  or  that  such  action 
would  be  consistent  with  the  public 
interest  and  the  underlying  policy  of 
deregulation.  The  current  regulatory 
structure  is  intended  to  give  carriers  the 
freedom  to  respond  to  market  forces. 
They  should  be  able  to  shift  their 
operations  as  long  as  essential  service  is 
maintained  at  the  small  communities. 
The  only  legal  basis  on  which  the  Board 
could  prevent  a  carrier  from  altering  its 
service  at  a  point  while  an  appeal  was 
pending  would  be  to  define  the  present 
level  of  service  at  that  point  as  the 
essential  level.  This  would  place  the 
Board  in  the  contradictory  position  of 
defining  the  current  level  of  service  as 
essential  when  it  had  just  issued  a 
determination  that  another  level  of 
service  was  essential.  While  we  are 
resolving  this  question  by  having  the 
service  determination  take  effect  doing 
so  does  not  create  any  presumption 
against  the  validity  of  a  community’s 
appeal. 

Continuity  of  service  pending  appeal 
should  not  often  be  a  problem.  Carriers 
have  usually  been  able  to  reduce  service 
to  the  statutory  minimum  level  of 
section  419(f)  since  the  Deregulation  Act 
was  passed.  There  is  no  reason  to 
believe  that  carriers  that  have  not  done 
so  will  use  the  occasion  of  the  issuance 
of  the  essential  service  determination  to 
institute  large  scale  service  reductions 
at  the  affected  point.  Should  a  carrier 
decide  to  do  so,  however,  the 
community  may  still  petition  the  Board 
to  prevent  it.  The  community  will  be 
able  to  learn  of  such  service  changes  in 
advance  either  from  a  notice  received 
under  section  401(j)  of  the  Act  or  from 
the  schedule  changes  posted  in  the 
Official  Airline  Guide  and  filed  with  the 
Board.  It  is  in  the  carrier’s  own  interest 
to  provide  adequate  notice  of  major 


cutbacks  in  service  in  order  to  maintain 
public  goodwill.  In  a  letter  to  the  airline 
industry  on  May  6, 1979,  we  urged 
carriers  to  serve  formal  notice  on  the 
community  and  hold  informal 
discussions  with  its  leaders  at  least  four 
months  prior  to  service  reductions.  This 
will  avoid  confusion  and  ill  feeling,  and 
give  the  community  time  to  implement 
alternative  service. 

In  especially  serious  cases,  as 
explained  in  PS-87,  we  may  make  a 
finding  of  a  major  transitional  problem, 
and  issue  a  transitional  essential  air 
service  determination  guaranteeing  a 
higher  level  of  service  (not  necessarily 
the  existing  level)  for  a  temporary 
period.  This  could  be  done  even  if  a 
community  has  not  appealed.  In  most 
cases,  if  there  appears  to  be  a  threat  of  a 
service  loss  at  an  appealing  community, 
we  will  expedite  its  appeal. 

Miscellaneous  issues  concerning  the 
determination  process.  Various 
commenters  made  other  suggestions 
about  the  essential  air  service 
determination  process.  The  Texas 
Aeronautics  Commission  thought  it  best 
if  we  awaited  a  change  in  the 
community’s  service  before  issuing 
essential  air  service  determinations  for 
that  point.  Texas  stated  that  the  service 
determination  will  have  no  meaning  to 
the  community  it  affects  unless  it  is 
made  contemporaneously  with  the 
change  in  air  service.  Section  419, 
however,  leaves  no  discretion  on  that 
point;  it  sets  firm  deadlines  for  essential 
service  determinations.  In  any  event,  if 
upon  receiving  notice  from  a  carrier  of  a 
service  change  a  community  desires 
another  service  determination,  it  can  file 
an  objection  under  14  CFR  §  323.9  to  the 
carrier’s  notice  and  suggest  a  new  level 
of  essential  air  service.  The  community 
could  also,  under  §  325.10  of  the  rule 
adopted  here,  petition  for  modification 
of  the  original  essential  air  service  level 
set  by  the  Board. 

Enid,  Oklahoma  asked  us  to  obtain 
community  input  before  issuing  the 
service  determinations.  South  Dakota 
and  the  Appalachian  Regional 
Commission  thought  this  should  be  done 
by  a  formal  hearing  or  an  informal 
conference.  The  Board  has  decided  to 
rely  on  its  questionnaire  as  its  primary 
method  of  data  gathering  in  the  initial 
stage.  (In  response  to  NASAO’s  question 
on  what  was  meant  by  the  “data 
gathering  process,”  we  were  referring  to 
the  questionnaire.)  The  questionnaire  is 
not  an  “illusory  consultation”  as 
Lynchburg,  Virginia  suggested,  but  will 
be  heavily  relied  upon  by  BDA.  It  and 
any  other  information  supplied  by  the 
community  will  provide  the  data  needed 
to  make  the  service  determinations,  and 


can  be  supplemented  by  requesting 
additional  information  where  necessary. 

We  find  that  it  would  not  be 
worthwhile  to  hold  conferences  at  the 
initial  stage.  Board  resources  would.be 
better  concentrated  on  appeals. 

Although  an  early  conference  might 
reduce  the  appeal  workload,  it  would 
increase  the  time  needed  to  make  the 
service  determinations.  It  will  be  more 
efficient  to  issue  a  determination  and  let 
the  community  inform  us  of  a 
disagreement  by  filing  an  appeal.  We 
expect  that  most  determinations  will  not 
be  controversial  and  there  will  be  a 
need  to  hold  conferences  for  relatively 
few  communities. 

Several  commenters  asked  that  the 
period  for  responding  to  the 
questioimaire  be  extended.  Because  of 
the  statutory  deadline,  we  are  not  able 
to  grant  this  request.  In  response  to  the 
concern  expressed,  however,  we  will 
begin  the  response  period  at  the  date  of 
receipt  rather  than  at  the  date  on  the 
questionnaire  as  originally  proposed. 

'The  Board  will  not  ignore  a  response 
merely  because  it  was  filed  late. 
California,  however,  has  asked  that  we 
allow  their  response  to  be  filed  a  month 
and  a  half  late.  Waiting  that  long  to 
begin  action  will  make  it  difficult  for  us 
to  meet  our  statutory  obligation. 
California’s  request  is  being  dealt  with 
in  a  separate  document. 

One  commenter  asked  that  a  mayor 
be  allowed  to  designate  an  agent  to 
receive  the  questionnnaire  and  other 
documents  and  that  others  have  the 
opportunity  to  be  placed  on  the  mailing 
list.  No  change  is  needed  to  do  that. 
Anyone  can  receive  documents  by 
writing  to  the  CAB’s  Docket  Section  and 
asking  to  be  placed  on  the  service  list 
for  a  particular  docket  number.  A  mayor 
can  designate  an  agent  by  having  that 
person’s  name  placed  on  the  docket’s 
service  list. 

The  Columbus,  Georgia  Airport 
Commission  asked  that  service 
determinations  be  a  two-step  process, 
first  designating  the  hub  or  hubs  and 
then  determining  how  many  flights 
should  be  required.  In  fact,  that  is  what 
occurs,  but  it  is  more  convenitent  to 
include  all  these  determinations  in  one 
order.  For  the  sake  of  convenience,  more 
than  one  community  may  be  included  in 
one  order.  That  will  not  mean  that  each 
factor  of  each  community’s  service  was 
not  independently  analyzed. 

The  New  Mexico  Department  of 
Transportation  suggested  that  the  Board 
use  a  show-cause  procedure  for 
essential  air  service  determinations. 
That  procedure  would  present  the  same 
problem  of  delayed  effectiveness  that 
was  discussed  above.  It  may  not  provide 
the  community  with  as  much  protection 
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from  service  reductions  as  an  essential 
service  determination  that  is 
immediately  effective.  Aside  from  the 
timing  of  effectiveness,  there  is  little 
difference  between  the  procedure 
proposed  by  New  Mexico  and  the  one 
adotped  here.  Both  are  subject  to 
objections  and  to  revisions  on  appeal. 
The  burden  of  proving  that  the 
determination  made  under  delegated 
authority  was  wrong  will  be  no  heavier 
merely  because  the  determination  has 
been  made  temporarily  effective. 

Some  commenters  asked  us  to  extend 
the  period  for  filing  appeals  and  to 
establish  a  fixed  period  for  deciding 
them.  We  are  adopting  a  60-day  period 
for  filing  appeals  but,  we  cannot  grant 
the  latter  request.  The  Small  Community 
Program  is  new  to  the  Board.  We  cannot 
be  sure  in  advance  how  many  appeals 
will  be  filed  or  how  long  each  one  will 
take.  The  informal  conference  procedure 
established  by  this  rule  should  permit  a 
quick  resolution  of  appeals,  but  we  are 
not  prepared  at  this  time  to  fix  a 
deadline  that  may  be  impossible,  in 
practice,  to  meet. 

Periodic  Reviews  and  Modifications 

Although  it  did  not  evoke  as  great  a 
response  as  the  sections  on  the 
determination  process,  there  were 
several  comments  on  the  proposal 
concerning  periodic  reviews  and 
petitions  for  modification.  Kern  County, 
California  stated  that  the  3-year  interval 
for  reviewing  the  service  level  set  for 
unsubsidized  points  was  too  long,  while 
several  Kansas  communities  viewed  the 
1-year  interval  for  subsidized  points  as 
not  long  enough,  If  the  interval  is  too 
short  to  make  a  valid  assessment,  we 
will  merely  afhrm  our  original 
determination  and  wait  an  additional 
period  (ordinarily  another  year)  before 
reviewing  the  point’s  service  level  again. 
Those  who  are  concerned  about  the  time 
between  periodic  reviews  should  be 
aware  that  §  325.10  permits  any  person 
to  petition  the  Board  for  a  modification 
of  their  designated  service  level  at  any 
time,  so  that  a  community  can  force  an 
earlier  review  from  the  Board.  In 
addition,  BDA  and  OCCR  are 
monitoring  the  service  at  eligible  points 
and  could  initiate  an  earlier  review  if  it 
were  warranted.  There  is  little  practical 
difference  between  a  petition  for 
modification  and  a  periodic  review;  one 
is  initiated  by  the  community  and  the 
other  by  the  Board. 

Several  commenters  asked  us  to 
outline  the  factors  that  will  be 
considered  during  periodic  reviews  and 
evaluations  of  petitions  for  modification. 
Generally,  we  will  consider  the  factors 
set  forth  in  our  essential  air  service 
guidelines  (14  CFR  Part  398),  which  are 


also  being  issued  today.  These  include 
hub  and  equipment  suitability,  and 
whether  the  point  has  demonstrated  the 
need  for  more  available  seating 
capacity.  They  will  require  the  Board  to 
study  the  community’s  patronage  of  the 
service  and  any  demographic  changes 
that  have  occurred  since  the  original 
essential  air  service  determination  was 
issued.  We  will  consider  the  availability 
of  fuel  and  the  adequacy  of  terminal  or 
airfield  facilities  at  the  point  to  the 
extent  that  their  condition  would 
prevent  implementation  of  the  service 
level  that  we  set.  Also,  a  carrier’s 
performance  in  providing  the  service 
will  be  considered  relevant  as 
explaining  a  lack  of  passenger 
patronage,  but  will  not  otherwise  be  our 
main  focus  in  a  review  of  an  essential 
air  service  determination  under  this  rule. 
We  are  aware  that  there  have  been 
instances  where  a  replacement  carrier 
has  not  provided  the  level  of  service 
expected  of  it.  Communities  that  agree 
to  the  service  level  set  by  the  Board  but 
object  to  the  service  being  provided  by  a 
particular  carrier  should  so  notify  the 
Board.  In  such  instances,  we  will  re¬ 
evaluate  (formally  or  informally)  our 
reliance  on  the  carrier  to  provide  the 
essential  air  service. 

The  State  of  South  Dakota  read 
proposed  §  325.9  (now  §  325.10)  as 
making  it  easier  for  a  person  to  petition 
for  a  modification  of  an  essential  air 
service  level  than  for  the  community 
involved.  This  is  not  the  case.  The  use  of 
the  word  person  is  not  meant  as  a 
restrictive  term.  A  community 
representative  can  seek  a  modification 
of  that  point’s  essential  service  level 
merely  by  filing  a  petition  under 
§  325.10.  Any  member  of  the  community, 
the  carrier  serving  point,  or  anyone  else 
who  disagrees  with  the  petition  or  does 
not  believe  it  represents  the  interests  of 
the  commimity  may  file  an  answer 
under  §  325.10(c). 

Energy  and  Environmental  Information 

The  U.S.  Department  of 
Transportation  and  the  New  Haven 
parties  objected  to  proposed  §  325.12 
(now  §  325.13),  which  exempted 
applicants  and  petitioners  under  this 
part  from  the  requirement  of  filing 
energy  and  environmental  information 
that  is  usually  required  by  14  CFR  Parts 
312  and  313.  We  are  acutely  aware  of 
the  energy  and  environmental  problems 
that  confront  this  nation.  Nevertheless, 
it  does  not  appear  that  the  Small 
Conununity  Program,  with  its  emphasis 
on  a  relatively  small  number  of  short- 
haul  flights  by  commuter  aircraft,  will 
have  a  significant  impact  on  these 
problems.  No  one,  however,  is  precluded 
from  filing  environmental  or  energy 


information  with  their  appeal,  petition, 
or  answer,  and  the  Board  will  request 
such  information  in  cases  where  it 
appears  to  be  needed.  Energy  concerns 
will  probably  be  of  greater  importance 
when  the  Board  is  selecting  carriers  to 
provide  the  air  service  that  it  has 
determined  to  be  essential.  Therefore, 
we  will  require  carriers  to  submit  energy 
data  with  their  fitness  filings. 

Summary  of  the  Final  Rule 

Under  the  final  rule,  communities  and 
members  of  the  public  have  numerous 
opportunities  to  make  their  views 
known  to  the  Board.  Questionnaires 
have  already  been  sent  to  all 
communities  involved  in  our  first  set  of 
essential  air  service  determinations. 
Communities  should  respond  within  the 
designated  time  and  serve  their 
responses  on  those  listed  in  §  325.4(a) 
and  §  325.12.  The  Director,  Bureau  of 
Domestic  Aviation  will  issue 
determinations  of  essential  air  service 
levels  for  each  eligible  point  entitled  to 
one  under  section  419  of  the  Act  and 
§  325.5  of  this  rule.  These 
determinations  will  be  based  on  the 
guidelines  contained  in  14  CFR  Part  398, 
which  is  also  adopted  today.  If  the 
commimity  is  not  satisfied  with  the 
determination,  it  or  any  other  person 
can  file  an  appeal  within  60  days.  This 
appeal  should  show  either  how  the 
determination  does  not  conform  to  the 
Part  398  guidelines  or  what  special 
circumstances  of  the  community  justify 
a  deviation  from  the  guidelines  in  its 
case.  The  Board  will  decide  the  appeal 
on  the  basis  of  the  written  submissions 
of  the  parties,  the  result  of  the  informal 
conference  or  oral  argument  if  one  is 
held,  and  the  reconunendation  of  the 
three-member  panel.  While  the  appeal  is 
pending,  the  Board  will  guarantee 
service  at  the  point  up  to  the  level  that 
the  service  determination  set  as 
essential. 

After  the  essential  air  service  level  for 
a  point  is  finally  set,  a  community  can 
petition  to  have  that  level  changed.  This 
petition  for  modification  can  be  filed  by 
any  person  at  any  time.  A  petition  that 
demonstrates  a  need  to  re-examine  a 
point’s  service  level  will  start  the 
determination  process  over  again. 
Where  additional  State  and  community 
views  are  needed  the  Board  may  mail  a 
questionnaire  or  otherwise  seek  the 
views  of  the  affected  community.  This 
will  be  followed  by  the  issuance  of  a 
new  service  determination  under 
delegated  authority  to  which  an  appeal 
could  be  filed.  Regardless  of  whether  a 
petition  for  modification  is  filed,  the 
Board  will  periodically  mail  a  modified 
questionnaire  to  eligible  points  that  had 
previously  received  an  essential  service 
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determination.  Six  months  after 
completing  the  review  of  the  essential 
air  service  needs  of  those  points,  an 
essential  air  service  determination  will 
be  issued  under  delegated  authority. 

This  determination  may  be  appealed 
and  an  informal  conference  might  be 
held. 

All  responses,  appeals,  petitions,  and 
answers  filed  under  this  rule  must 
comply  with  the  format  requirements  of 
§  325.11  and  the  service  requirements  of 
§  325.12.  They  need  not  contain 
environmental  evaluations  or  energy 
information  unless  the  Board  specifies 
otherwise.  For  any  questions  that  arise 
that  are  not  covered  by  this  rule, 
reference  should  be  made  to  Subpart  A 
of  14  CFR  Part  302  for  guidance. 

This  part  requires  communities  to 
prepare  and  submit  certain  information 
to  the  Board  in  order  to  receive  or 
modify  an  essential  air  service 
determination.  The  rules  are  being  made 
effective  immediately,  as  explained 
below,  except  for  §  §  325.4,  325.7,  and 
325.10,  which  are  being  submitted  to  the 
General  Accounting  Office  for  review 
under  the  Federal  Reports  Act  (44  U.S.C. 
3512).  The  questionnaire  provision  of 
§  325.4  has  already  been  approved  by 
the  GAO  under  numbers  B-180226  (S. 
79012  and  S.  79013).  Communities  are 
not  precluded  from  appealing  or 
petitioning  using  the  procedures  in 
§  §  325.7  or  325.10.  GAO,  however,  will 
conduct  its  review  to  ensure  that  a 
minimum  burden  is  imposed  upon 
communities  and  that  the  information 
required  is  not  already  available  to  the 
Board.  We  will  publish  a  notice  of 
GAO’s  decision  as  soon  as  it  is  received. 

The  Rule 

Since  this  rule  is  procedural  in  nature 
and  must  be  in  effect  if  the  Board  is  to 
meet  the  statutory  deadline  imposed  by 
section  419  of  the  Federal  Aviation  Act. 
we  find  that  good  cause  exists  for 
making  it  Immediately  effective. 

Accordingly,  the  Civil  Aeronautics 
Board  adds  a  new  Part  325,  Essential 
Air  Service  Procedures,  to  Title  14  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

Part  325 — Essential  Air  Service 
Procedures 

Sec. 

325.1  Purpose. 

325.2  Applicability. 

325.3  Definitions. 

325.4  State  and  local  participation. 

325.5  Essential  air  service  determinations. 

325.6  Periodic  reviews. 

325.7  Appeal  of  the  essential  air  service 
determination. 

325.8  Informal  conferences. 

325.9  Oral  arguments. 


Sec. 

325.10  Modification  of  the  designated  level 
of  essential  air  service. 

325.11  Form  of  documents. 

325.12  Service  of  documents. 

325.13  Environmental  evaluations  and 
energy  information  not  required. 

325.14  Conformity  with  Subpart  A  of  Part 
302. 

Authority:  Secs.  204  and  419  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  72  Stat. 

743.  92  Stat.  1732,  49  U.S.C.  1324. 1389. 

§  325.1  Purpose. 

The  purpose  of  this  part  is  to  establish 
procedures  to  be  followed  in 
determinations  of  essential  air 
transportation  levels  for  eligible  points, 
and  in  the  appeals  and  periodic  reviews 
of  these  determinations,  under  section 
419  of  the  Act. 

§  325.2  Applicability. 

This  part  applies  to  essential  air 
service  determinations  for  points 
designated  as  eligible  under  section  419 
of  the  Act.  It  applies  to  the  gathering  of 
data  by  the  Board,  and  to  the 
participation  of  State  and  local  and 
other  officials  and  other  interested 
persons,  in  the  determination  process. 

Note. — ^^Guidelincs  for  deciding  essential  air 
service  levels  are  contained  in  Part  398  of  this 
chapter. 

§  325.3  Definitions. 

As  used  in  this  part,  “eligible  point” 
means — 

(a)  Any  point  in  the  United  States,  the 
District  of  Columbia,  and  the  several 
territories  and  possessions  of  the  United 
States  to  which  any  direct  air  carrier 
was  authorized,  under  a  certificate 
issued  by  the  Board  under  section  401  of 
the  Act,  to  provide  air  service  on 
October  24, 1978,  whether  or  not  such 
service  was  actually  provided: 

(b)  Any  point  in  the  United  States  and 
the  several  territories  and  possessions 
of  the  United  States  that  was  deleted 
from  a  section  401  certificate  between 
July  1, 1968  and  October  24. 1978, 
inclusive,  and  that  the  Board  designates 
as  an  eligible  point  under  the  Act;  or 

(c)  Any  other  point  in  Alaska  or 
Hawaii  that  the  Board  designates  as  an 
eligible  point  under  the  Act. 

§  325.4  State  and  local  participation. 

(a)  The  Board  will  send  a 
questionnaire  to  each  eligible  point  that 
is  served  by  not  more  than  one 
certificated  air  carrier,  or  is  designated 
as  an  eligible  point  under  section  419(b) 
of  the  Act,  or  for  which  the  Board  is 
reviewing  its  essential  air  service  needs. 
The  questionnaire  will  be  addressed  to: 

(1)  The  chief  executive  of  the  principal 
city,  or  other  unit  of  local  government  at 
the  affected  point,  that  is  named  or  has 
been  previously  named  in  a  qualifying 


section  401  certificate.  For  points  in 
Alaska  or  Hawaii  that  are  named  by  the 
Board  as  eligible  points  without  having 
been  listed  on  a  section  401  certificate, 
the  principal  city  is  the  most  populous 
municipality  at  the  point; 

(2)  The  individual  or  entity  with  direct 
supervision  over  and  responsibility  for 
the  airport  at  the  eligible  point:  and 

(3)  The  State  agency  with  jurisdiction 
over  air  transportation  in  the  State 
containing  the  eligible  point  If  there  is 
no  such  State  agency,  the  questionnaire 
will  be  sent  to  the  governor  of  that  State. 

(b)  Within  60  days  after  receipt  of  the 
questionnaire,  five  copies  of  the 
response  shall  be  filed  in  the  Docket 
Section,  unless  the  Board  specifies 
another  date.  If  no  response  is  received 
within  the  period,  essential  air  service 
for  that  eligible  point  may  temporarily 
be  set  at  the  minimum  level  prescribed 
in  section  419(f)  of  the  Act. 

(c)  Any  other  interested  person  may, 
during  the  60-day  response  period, 
submit  information  relevant  to  the 
essential  air  service  level  of  that  eligible 
point  by  filing  in  the  Docket  Section  five 
copies  of  a  document  titled  with  the 
name  of  the  point  involved. 

(d)  As  necessary,  the  Board  may 
request  additional  information  to 
supplement  the  questionnaire. 

§  325.5  Essential  air  service 
determinations. 

(a)  Not  later  than  October  24, 1979. 
after  reviewing  all  information 
submitted,  the  Board  will  issue 
determinations  of  the  essential  level  of 
air  service  for  eligible  points  that,  on 
October  24, 1978,  were  served  by  not 
more  than  one  direct  air  carrier  holding 
a  certificate  under  section  401  of  the  Act 
for  scheduled  service  to  the  point. 

(b)  The  Board  will  issue  a 
determination  of  the  essential  level  of 
air  service  for  a  point  within  6  months 
after  each  of  the  following  events: 

(1)  It  receives  notice  that  service  to  an 
eligible  point  will  be  reduced  to  only 
one  carrier  that  holds  a  section  401 
certificate; 

(2)  It  designates  that  point  as  an 
eligible  point  under  section  419(b)  of  the 
Act;  or 

(3)  It  conducts  a  review  of  essential 
air  service  of  that  point  under  §  325.6. 

§  325.6  Periodic  reviews. 

(a)  The  Board  will  start  a  periodic 
review  of  essential  air  service  within  1 
year  of  the  date  of  the  previous  • 
determination  of  essential  air  service  for 
eligible  points  receiving  subsidized 
service,  within  2  years  of  the  date  of  the 
previous  determination  for  eligible 
points  in  Alaska,  and  within  3  years  of 
the  date  of  the  previous  determination 
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for  eligible  points  without  subsidized  air 
service. 

(b)  The  review  shall  be  conducted  in 
accordance  with  the  procedures  in 
§  §  325.4.  325.5  and  325.7. 

§  325.7  Appeal  of  the  essential  air  service 
determination. 

(a)  Any  person  objecting  to  an 
essential  air  service  determination  may 
within  60  days  after  its  issuance  file  in 
the  Board’s  Docket  Section  a  document 
tilled  “Appeal  of  Essential  Service 
Determination."  The  appeal  shall: 

(1)  Contain  specific  objections  to  the 
essential  air  service  determination, 
including  support  for  all  such  objections; 

(2)  State  how  the  essential  air  service 
determination  departs  from  the 
guidelines  in  Part  398  of  this  chapter  or 
what  extraordinary  factors  justify 
deviating  from  those  guidelines;  and 

(3)  Describe  the  level  of  air  service 
that  the  appellant  believes  is  essential 
for  that  community. 

(b)  The  Board  shall  appoint  an  appeal 
panel  of  three  employees:  one  from  the 
Bureau  of  Domestic  Aviation,  one  from 
the  Office  of  Community  and 
Congressional  Relations,  and  one  from 
the  Office  of  General  Counsel. 

(c)  The  three-member  panel  shall 
process  the  appeal  and  make  a 
recommendation  to  the  Board. 

(d)  An  informal  conference  may  be 
held,  or  more  information  may  be 
requested,  before  the  three-member 
panel  makes  its  recommendation  to  the 
Board. 

(e)  The  Board  shall  decide  the  appeal 
after  receiving  a  recommendation  from 
the  three-member  panel. 

(f)  If  no  appeal  is  filed  within  the  60- 
day  period,  an  essential  air  service 
determination  will  become  final,  unless 
stayed  by  the  Board. 

(g)  Pending  the  outcome  of  an  appeal, 
the  essential  air  service  for  the  point 
involved  shall  be  the  level  set  by  the 
determination  issued  under  §  325.5. 

§  325.8  Informal  conferences. 

(a)  If  an  appeal  raises  an  issue  that 
cannot  be  satisfactorily  resolved  on  the 
basis  of  written  submissions,  the  Board 
may  order  that  an  informal  conference 
be  held. 

(b)  The  informal  conference  will  be 
conducted  by  a  Board  Member  or  a 
senior  Board  employee  designated  by 
the  Board. 

(c)  Any  interested  person  may  attend 
the  informal  conference. 

§  325.9  Oral  arguments. 

If  some  appeals  raise  issues  common 
to  several  communities  so  that 
expression  of  diverse  viewpoints  on 
these  issues  would  help  the  Board 


dispose  of  them,  the  Board  may  invite 
the  parties  to  participate  in  an  oral 
argument  at  its  offices  in  Washington, 
D.C. 

§  325.10  Modification  of  the  designated 
level  of  essential  air  service. 

(a)  Any  person  may  file  with  the 
Board  a  petition  titled  “Petition  for 
Modification  of  Essential  Air  Service 
Level,”  asking  to  modify  the  essential  air 
service  level  at  a  point. 

(b)  The  petition  shall  identify  the 
point  affected,  and  specifically  state  the 
reasons  why  the  petitioner  believes  the 
designated  essential  level  is  inadequate. 
It  should  contain  any  facts  and 
arguments  that  support  its  requests,  and 
describe  the  level  of  essential  air  service 
that  should  be  substituted. 

(c)  Any  person  may,  within  30  days 
after  the  filing  of  a  petition  for 
modification,  file  an  answer  to  that 
petition  titled  "Answer  to  Petition  for 
Modification.” 

(d)  After  review,  the  Board  may  seek 
more  information  and  the  procedures  of 
§  §  325.5  and  325.7  will  be  followed. 

§  325.1 1  Form  of  documents. 

All  documents  filed  under  this  part 
shall  be  filed  in  the  Docket  Section,  Civil 
Aeronautics  Board,  Washington,  D.C, 
20428,  and  on  their  front  page  state: 

(a)  The  title  of  the  document; 

(b)  The  name  of  the  affected 
community; 

(c)  The  name,  address,  and  telephqne 
number  of  a  person  who  can  be 
contacted  for  further  information 
concerning  the  subject  of  the  document; 
and 

(d)  In  the  case  of  a  responsive 
document,  the  docket  number  of  the 
document  to  which  it  responds. 

§  325.12  Service  of  documents. 

Any  person,  except  one  filing 
individually  as  a  consumer,  who  files  a 
document  under  this  part,  including 
responses  to  the  questionnaire,  shall 
serve  that  document  upon  those  listed  in 
§  325.4(a)  of  this  part  and  upon  the 
following: 

(a)  The  governor  of  the  State  in  which 
the  eligible  point  is  located: 

(b)  Each  air  carrier  providing 
scheduled  service  to  the  affected  eligible 
point; 

(c)  In  the  case  of  a  responsive 
document,  the  one  who  filed  the 
document  to  which  it  responds: 

(d)  The  U.S.  Department  of 
Transportation,  Office  of  Air 
Transportation — Office  of  the  Secretary, 
Room  10304,  400  7th  Street,  N.W., 
Washington,  D.C.  20590;  and 

(e)  The  U.S.  Postal  Service,  Assistant 
General  Counsel,  Transportation 


Division,  Law  Department,  Washington, 
D.C.  20260. 

§  325. 1 3  Environmental  evaluations  and 
energy  information  not  required. 

Notwithstanding  any  provision  of  Part 
312  or  Part  313  of  this  chapter,  a  person 
filing  a  petition  or  appeal  under  this  part 
is  not  required  to  file  an  environmental 
evaluation  or  energy  inform.ation  with 
the  application. 

§  325.14  Conformity  with  Subpart  A  of 
Part  302. 

Except  where  they  are  inconsistent, 
the  provisions  of  Subpart  A  of  Part  302 
of  this  chapter  shall  apply  to 
proceedings  under  this  part. 

By  the  Civil  Aeronautics  Board: 

Phyllis  T.  Kaylor,  . 

Secretary, 

|FR  Doc.  79-27940  Filed  9-6-79;  8:45  am] 

BILLING  CODE  6320-01-M 

14  CFR  Part  385 

[Regulation  OR-‘157;  Amendment  No.  90, 
Enactment  of  Part] 

Amendment  of  Delegation  of  Authority 
to  the  Director,  Bureau  of  Consumer 
Protection 

Adopted  by  the  Civil  Aeronautics  Board  at  its 
office  in  Washington,  D.C.,  August  31, 1979. 

agency:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

summary:  The  CAB  amends  its 
delegation  of  authority  to  clarify  that  the 
Director,  Bureau  of  Consumer  I^otection 
may  terminate  investigations  under  Part 
305  of  the  CAB’s  Procedural  Regulations. 
dates:  Effective:  August  31, 1979. 
Adopted:  August  31, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Weller,  Bureau  of  Consumer 
Protection,  Civil  Aeronautics  Board, 

1825  Connecticut  Avenue,  N,W„ 
Washington,  D.C.  20428;  202-673-5939 
SUPPLEMENTARY  INFORMATION:  Part  305 
of  the  Board’s  Procedural  Regulations, 

14  CFR  Part  305,  provides  for  informal, 
nonpublic  investigations  to  be 
conducted  by  the  Bureau  of  Consumer 
Protection.  Such  investigations  are 
initiated  by  an  order  of  the  Board,  and 
we  have  delegated  to  the  Director  of  the 
Bureau  of  Consumer  Protection  the 
authority  to  issue  such  orders.  14  CFR 
385.22(b). 

On  completion  of  an  investigation,  the 
Director  of  the  Bureau  of  Consumer 
Protection  is  either  to  close  the 
investigation  or  to  proceed  with  formal 
enforcement  proceedings  or  other  action 
(effectively  closing  the  informal 
investigation),  as  the  circumstances 
warrant.  14  CFR  305.11.  Although  the 


Federal  Register  /  Vol.  44,  No.  175  /  Friday,  September  7, 1979  /  Rules  and  Regulations 


52667 


Director’s  authority  to  close  an 
investigation  necessarily  implies  that  he 
issue  an  order  doing  so,  no  specific 
delegation  of  authority  to  issue  such  an 
order  has  existed. 

We  are  now  correcting  this  oversight 
by  amending  §  385.22[b]  to  make  clear 
that  the  Director  of  the  Bureau  of 
Consumer  Protection  may  issue  orders 
terminating  investigations  under  Part 
305.  This  parallels  the  Director’s 
delegated  authority  to  issue  orders  that 
initiate  investigations. 

Since  this  amendment  is 
administrative  in  nature,  affecting  a  rule 
of  agency  organization  and  procedure, 
the  Board  finds  that  notice  and  public 
procedure  are  unnecessary,  and  that  the 
rule  may  become  effective  immediately. 

Accordingly,  the  Board  amends  14 
CFR  Part  385,  Delegations  and  Review 
of  Action  Under  Delegation;  Nonhearing 
Matters,  as  follows: 

In  §  385.22,  paragraph  (b)  is  amended 
so  that  it  reads: 

§  385.22  Delegation  to  the  Director, 
Bureau  of  Consumer  Protection. 

***** 

(b)  Issue  orders  initiating  and 
terminating  informal  nonpublic 
investigations  under  Part  305  of  this 
chapter  (Procedural  Regulations). 


(Sec.  204(a)  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  72  Stat.  743,  49  U.S.C.  1324. 
Reorganization  Plan  No.  3  of  1961,  75  Stat. 
837,  5  U.S.C.  Appendix.) 

By  the  Civil  Aeronautics  Board; 

Phyllis  T.  Kaylor, 

Secretary. 

(FR  Doc.  79-27941  Filed  9-6-79;  8;45  am) 

BILLING  CODE  6320-01-M 
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